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HARIIY BEHRLE VS. UNITED STATES X 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 58749 


United States of America 

V8. 

Harrt Behrle 


United States Court of Appeals for the District of Columbia. 
Filed Feb. 23, 1938. Joseph W. Stewart, Clerk. 


Notice of appeal 


Harry Behrle, Washington Asylum and Jail 

(Name and address of appellant) 

John H. Burnett, Myron G. Ehrlich, 402 6th Street NW. 

(Name and address of appellant's attorney) 


Offense: Perjury. 

Date of judgment: February 15,1938. 

Brief description of judgment or sentence 2 years to 2 years and 
6 months. 

Name of prison where now confined, if not on bail: Washington 
Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court of Appeals 

of the District of Columbia from the judgment above-mentioned on 

the grounds set forth below. TT n 

® Harry Behrle, 

Appellant. 

John H. Burnett, 

Myron G. Ehrlich, 

Attorney for Appellant. 

Date: February 21, 1938. 


Grounds of appeal 

1. The trial court admitted improper evidence. 

2. The trial court refused to admit proper evidence. 

3. There was a variance between the indictment and the proof. 

4. The evidence was insufficient to sustain conviction. 

5. The trial court permitted proof of separate and distinct offenses. 

6. The trial court improperly instructed the jury. 

7. The trial court improperly permited the jury to take certain 
evidence with them to the jury room. 

8. The trial court sentenced defendant under the local statute instead 
of under the federal statute. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Service acknowledged: Assistant Clerk. 

David A. Pine, 

U. S. Attorney. 
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2 In the District Court of the United States for the 

District of Columbia 

Clerk’s statement of docket entries to accompany duplicate notice of 
appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. Filed 
Feb. 23,193S. Joseph W. Stewart, Clerk. 

Criminal No. 58750 

United States of America 


vs. 

Harry Behrle 


1936 

Dec. 9—Presentment and indictment filed. 

Dec. 9 1 —Arraigned* Plea “Not Guilty.” Five days etc. Bond fixed 
at $7,500.00. Recognizance $7,500.00 taken with Isaac B. 
Jones, surety. 

1937 

Dec. 6—Jury sworn and respited until tomorrow. 

Dec. 7—Trial resumed, same jury, respited until tomorrow. 

Dec. 8—Trial resumed, same jury. Verdict “Guilty as Indicted.” 

Defendant committed. Government prayer filed. 

Dec. 11—Motion for a new trial filed. 

Dec. 17—Motion for new trial argued and submitted. 

1938 

Feb. 3—Motion for new trial, heretofore argued and submitted, over¬ 
ruled. Exc. 

Feb. 15—Sentenced to Penitentiary for period of Two (2) years, to 
Two (2) years and Six (6) months. (Judgment signed, 
Adkins. J.) 

Date 23rd of February A. I). 1938. 

Attest: 


A true copy. 
Test: 

[seal] 


Charles E. Stewart. 

Cleric. 

By Whitford Cheston, 

Assistant Clerk. 


Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Assistant Clerk. 


Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 9, 
of Supreme Court U. S. 
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3 In the District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 

Criminal Number 58749 

United States vs. Harry Behrle 

United States Court of Appeals for the District of Columbia. 
Filed Feb. 23,1938. Joseph W. Stewart, Clerk. 

Affidavit of poor suitor 

Harry Behrle, being first duly sworn, on oath according to law, 
deposes and says that because of his poverty he is unable to pay the 
costs of this action or to give security for the same, and he believes 
that he is entitled to the redress he seeks by way of appeal, brief 
statement of the nature and cause of action being as follows: 

That he was convicted of the crime of perjury and sentenced to 
serve a term of from two years to two years and six months in the 
penitentiary; that there were taken numerous exceptions to the rul¬ 
ings of the trial justice, which your affiant is informed are substantial 
errors committed by the court, and which he is further informed 
constitute good grounds for reversal of the judgment rendered in. 
this cause. 

Harry Behrle, 

Affiant. 

Subscribed and sworn to before me this 21st dav of February 
1938. 

Richard H. Woodward. 

Notary Public, D. C. 

Service acknowledged: 

David A. Pine, U. S. Attorney. 

Allowed: 

Jesse C. Adkin, Justice. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Asst. Clerk. 

4 In the District Court of the United States for the 

District of Columbia 

Criminal No. 58749 

United States vs. Harry Behrle 

United States of America, District of Columbia, ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
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District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-entitled cause, to wit: 

5 Indict merit 

Filed in Open Court Dec. 9. 1936 
District Court of tlie United States for the District of Columbia 

Holding a Criminal Term 
October Term. A. D. 1936 
Distkict of Columbia. 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That on. to wit. the eighth day of December 1936. and at and within 
the District of Columbia, that is to say. in Criminal Division Number 
One of the District Court of the United States for the District of 
Columbia, there was on trial a criminal case wherein one Charles R. 
"Warring and other persons were charged with having committed, on, 
or about, the twenty-first day of July 1936. an assault with a danger¬ 
ous weapon, and an assault with intent to kill, which said criminal 
case was numbered 5S624 on the criminal docket of said District 
Court of the United States for the District of Columbia: and on, 
to wit, the said eighth day of December 1936. and at the place afore¬ 
said. one Harry Behrle was called as a witness for the United States 
and thereupon took his oath before the said Court, which said Court 
was then and there a competent tribunal before which said oath might 
be taken, that the testimony which he. the said Harry Behrle. should 
give in the said case would be the truth, the whole truth, and nothing 
but the truth, and that he. the said Harry Behrle. would testify and 
declare truly: that said oath was administered to the said Harry 
Behrle by one William S. Adkins, lie. the said William S. 

6 Adkins, being then and there an Assistant Clerk of said Court, 
and having power to administer the said oath: and thereupon 

having taken this oath as aforesaid, the said Harry Behrle. at the 
time and place aforesaid, unlawfully, feloniously, knowingly, and 
wilfully and contrary to said oath, did testify, declare, and state that 
he, the said Harry Behrle at the time of his so testifying, declaring, 
and stating, did not remember whether he. the said Harry Behrle, 
had. on. to wit. Friday, the twenty-fourth day of July 1936. in the 
presence of one Watson Salkeld, Junior, and one Thomas M. McYearry, 
they, the said Watson Salkeld. Junior, and the said Thomas M. Mc- 
Vearry. being memliers of the Police Department of the District of 
Columbia, made the following statements: 

^ That on July *20.1936. at about 11:45 P. M.. he was on East Capitol 
Street between Second and Third Streets, when three car loads of 
men drove up to him. they being two Ford V S's and a Packard 
Coupe, the Packard Coupe being driven by Charlie Warren, alias 
Rags, and close by him. the said Harry Behrle. was No. 9 Precinct 
Scout Car. when some men jumped out of one of the automobiles and 
grabbed him and forced him into an automobile that he found later 
was being driven by Marty Montgomery. They asked him, the said 
Harry Behrle, where O'Brien and Country were, meaning William 
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Russell Carpenter, and he told them he did not know. They said, 
“Never mind, let’s drive to Second and the Avenue and we will find 
them.” There was in the crowd the following: men, Cocky Ware. 
Jack Sweeney, Sam Bond. Charlie Warren, a fellow they call Legs 
Tate. Monty Montgomery. Teddy Tear, and a fellow who wears eye- 
i glasses, whom he. the said Harry Behrle. did not know, and several 
others whom he did not know. They took him from this 

7 point to Second and Pennsylvania Avenue, southeast, where 
lie. the said Harry Behrle. saw standing on the corner. Edward 

O'Brien. Carpenter, a soldier from Walter Reed Hospital named 
Sweeney and O’Brien’s girl. At this time he, the said Harry Behrle, 
was being held a prisoner in Montgomery’s car and when they drove 
up to where O'Brien and the rest of them were standing on the corner, 
Jack Sweeney and Charlie Warren got out of the automobile driven 
by Montgomery and each one had a pistol in their hands, and they 
said to O’Brien, that is Carpenter and Sweeney. "You lousy bastard 
get into this car.” Country ran into the lunchroom and Sweeney 
followed. Montgomery said at this time. "Get that fat fellow O'Brien, 
and let him have it. Kill him!" Charlie Warren at this time hit 
O'Brien over the head and he fell. Jack Sweeney started shooting. 
From where he. the said Harry Behrle. was sitting he could hardly 
see much, but there were two or three other guns going oil', and 
Montgomery then said, "Let's get away from here.” 

Then he. Montgomery, drove him. the said Harry Behrle. to B 
Street, northeast, between Third and Fourth Streets, and he said, 
"We better get out here and get a cab.” Montgomery locked the car 
and then they walked to Seventh and G Streets, northeast. He. 
Montgomery, went up to take a cab and he. the said Harry Behrle. 
went over to Hayden's Beer Garden. Fourteenth and E Streets, 
southeast, where he met Country Carpenter. 

When he. the said Harry Behrle. left the scene of the shooting. 
Montgomery had a gun and wouldn't let him get out of the car. 
While walking from Fourth and B Streets, northeast, to Seventh 
and G Streets, northeast, he. the said Harry Behrle. said. "It is a 
dirty shame to shoot a man down like that.” Montgomery replied, 
“I hope both the bastards are dead.” 

8 Whereas, in truth and in fact. he. the said Harry Behrle. 
had made all and singular the statements hereinbefore set 

forth, and he. the said Harry Behrle. at the time of his testifying 
before the said Court on. to wit. the said eighth day of December 
1936. remembered and well knew that he had on. to wit. the said 
twenty-fourth day of July 1936. in the presence of said Watson 
Salkeld, Junior, and the said Thomas M. McVearry. made the said 
statements; and the testimonv given bv the said Harrv Behrle before 
the said Court on. to wit, the said eighth day of December 1936. as 
hereinbefore alleged, was testimony regarding material matters in 
the said case then on trial, and the said case was a case and matter 
i wherein the law authorized the oath to be administered to the said 
Harry Behrle. as hereinbefore alleged. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say. 

That the said Harry Behrle. at the time and place last aforesaid, 
having taken his oath before a competent tribunal in a case wherein 
the law authorized an oath to be administered, that he. the said 



6 


HARRY BEHRLE VS. UNITED STATES 


Harry Behrle, would testify and declare truly, unlawfully, feloni¬ 
ously', wilfully, and knowingly and contrary to said oath, did testify 
to material matters which were not true and which he, the said 
Harry Behrle, did not then and there believe to be true and thereby 
then and there did commit the crime of perjury: against the form 
of the statute in such case made and provided, and against the peace 
and government of the said United States. 

Leslie C. Garnett, 

Attorney of the United States 
in and for the District of Columbia. 

9 | Endorsed:| Criminal No. 58740. United States vs. Harry 
Behrle. Perjury. A true bill: Ralph G. Wilson, Foreman. 

Memoranda 

December C. 1037. Arraigned: Plea not guilty entered. 

December 8 . 1037. Verdict guilty as indicted. 

Motion for neic trial 

Filed December 11 , 1037 

******* 

Comes now the defendant, by his attorneys, John H. Burnett and 
Myron G. Ehrlich, and moves the court to give and grant him a new 
trial in the above entitled cause, for the following reasons: 

1 . That the verdict is contrary to law. ’ 

2. That the verdict is contrary to the evidence. 

3. That the verdict is contrary to the weight of the evidence. 

4. That the Court erred in refusing to withdraw a juror and to 
pass the case, because of the incompetent statements of the District 
Attorney, and incompetent testimony of the witnesses. 

5. That the Court erred in refusing to instruct the jury to return 

a verdict of not guilty for the defendant. 

10 6 . That the Court erred in submitting to the jury certain 
incompetent evidence. 

7. That the Court erred in permitting the jury to take certain 
pieces of written evidence and papers to the jury room, over the 
objection of the defendant. 

8 . That the Court erred in submitting to the jury the prayer of 
the Government. 

0. And for other reasons to be brought to the attention of the 
Court at the time this motion is argued. 

John H. Burnett, 

Myron G. Ehrltoh. 
Attorneys for Defendant. 

U. S. Attorney: 

Please take notice that the foregoing motion will be called to the 
attention of the Court on Friday, December 17, 1937, at 10:00 o’clock 
A. M. or as soon thereafter as counsel may be heard. 

John H. Burnett. 

Myron G. Ehrlich, 
Attorneys for Defendant. 
Received copy this 11th day of December 1937. 

Roger Robb, 

Assistant U. S. Attorney. 
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11 District Court of the I T nited States for the District of 

Columbia 

Thursday, February 3. A. D. 19:38 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 

******* 

Como as well the Attorney of the United States, as the defendant 
herein: whereupon the defendant's motion for a new trial heretofore 
argued and submitted, is by the Court overruled, to which action of 
the Court the defendant prays an exception which is noted. 


Tuesday. February 15, A. D. 19:38 


The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 


Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the "Washing¬ 
ton Asylum and Jail, and by his attorney John H. Burnett. Esquire: 
whereupon it is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced against him 
and he says nothing except as he has already said; and thereupon it 
is considered by the Court that for his said offense the said defendant 
be taken by the Superintendent aforesaid, to the Asylum and Jail 
aforesaid, whence he came, thence to the Penitentiary, as designated 
bv the Attorney General of the United States, there to be imprisoned 
for the period of Two (2) years to Two (2) years and Six t G) months. 


12 Notice of appeal 

Filed February 21, 193S 

V / 

******* 

Harry Behrle. Washington Asylum and Jail. 

(Name and address of appellant» 

John H. Burnett. Myron G. Ehrlich., 402 6th Street. XW. 

(Name and address of appellant’s attorney) 

Offense: Perj ury. 

Date of judgment: February 15, 19:38. 

Brief description of judgment or sentence: 2 years to 2 years and G 
months. 

Name of prison where now confined, if not on bail: Washington 
Asylum and Jail. 

1 , the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

Harky Beiirle. 

Appellant . 

John H. Burnett. 

Myron G. Ehrlich. 

Attorney* for Appellant. 

Date: Feby. 21, 1938. 
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Ground* of appeal 

1 . The trial court admitted improper evidence. 

2 . The trial court refused to admit proper evidence. 

3 . There was a variance between the indictment and the proof. 

4. The evidence was insufficient to sustain conviction. 

:>. The trial court permitted proof of separate and distinct 
offenses. 

13 0. The trial court improperly instructed the jury. 

7. The trial court improperly permitted the jury to take 
certain evidence with them to the jury room. 

8 . The trial court sentenced defendant under the local statute 
instead of und*»r the federal statute. 

Service acknowledged: 

David A. Pink. 

S, Attorney. 

. 1 ffidnrit of poor -suitor 
Filed February 21. 1038 

******* 


Harry Behrle. being fii*si duly sworn, on oath according to law, 
deposes and says that because of his poverty he is unable to pay the 
costs of this action or to give security for the same, and he believes 
that he is entitled to the redress he seeks by way of appeal, brief 
statement of the nature and cause of action being as follows: 

That he was convicted of the crime of perjury and sentenced to 
serve a term of from two years to two years and six months in the 
penitentiary: that there were taken numerous exceptions to the rulings 
of the trial justice, which your affiant is informed are substantial 
errors committed bv the court, and which he is further informed con- 
stiitute good grounds for reversal of the judgment rendered in this 
cause. 

Harry Behrle. Affiant. 


Subscribed and sworn to before me this 21st day of February 1038. 
LsealI Richard H. Woodward. 

.Votary Public* I). C. 

Service acknowledged: 

David A. Pine. V. S. Attorney. 

Allowed: 

Jesse C. Adkins, Justice. 


14 Order extending time mi thin udiich to -submit and -settle 

t>ilt of exceptions 

Filed March 18. 1038 

******* 

On motion of the Defendant and for good cause shown, it is by the 
Court this 18th day of March 1038, ordered: 

■ That the time for submitting Proposed Bill of Exception of the 
Defendant in the above entitled cause be. and the same is hereby, 
extended to and including the 13th day of April 1038. 
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That thr time for settlement of the Bill of Exceptions in the above 
entitled cause he. and the same is hereby, extended to and including 
the 2:2nd day of April 1038. 

Jesse C. Adkins. Justice. 

I consent. 

Roger Robb. 

Axx't. Attorney for the United States. 
Assignment of errors 
Filed April 14, 1038 

#♦***♦* 


Now comes the defendant. Harry Behrle. by his attorney. John 
Edgar Chadwick, and assigns for review to the Court of Appeals for 
the District of Columbia the following as errors committed by the 
trial court: 

1 . In refusing to withdraw a juror and continue the cause for trial 
because of improper statements of government counsel in the opening 
address to the jury. 

15 2. In refusing to withdraw a juror and continue the cause 

for trial after improper statements of witness Clement F. Cox 
concerning actions of the defendant unconnected with the trial at issue 
and which statements tend to prove a separate and distinct offense 
other than the present issue. 

3. In permitting in evidence the portion of Government Exhibit 
No. 2 and 2.V and 2B which were not covered in the indictment and 
which placed the defendant in ill repute and connect him with other 
separate and distinct offenses. 

4. In failure of the Court to direct a verdict for the defendant 
, on grounds that proof was insufficient to support conviction for 

perjury. 

5. In imposing sentence in amount greater than authorized by 
Federal Statute (18 U. S. C. Sect. 1310). 

John Edgar Chadwick. 
Attorney for Defendant. 

Service of foregoing ack. this 14th day of April 1038. 

Roger Robb. 

Asst. U. S. Atty. 
Per John VT. Jackson. 

Memorandum 

April 14. 1038. Bill of Exceptions submitted. 

10 District Court of the United States for the 

District of Columbia 


Friday. April 22, A. D. 1038 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 


* 
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Now conies liere tlie defendant by his attorney John E. Chadwick, 
Esquire, and prays the Court to sign. and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 14th day of April, A. D. 1938, which is 
accordingly done. 

V— V 

Designation of record 
Filed April 14. 1938 

******* 

The clerk will please make up the record for the Court of Appeals 
to consist of the following: 

1 . The indictment. 

2 . The plea. 

3. Verdict of the jury. 

4. Motion for new trial. 

5. Sentence. 

6 . Appeal noted. 

'7. Order granting right to proceed in forma pauperis. 

8 . Order extending time within which to submit and settle Bill 
of Exceptions. 

9. Assignment of errors. 

10. Bill of Exceptions. 

11 . This designation. 

John* Edgar Chadwick. 

Attorney for Defendant. 
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Service of foregoing acknowledged this 14th dav of April 
1938. 


Roger Robb. 

Per John* W. Jackson*, 
Assistant United States Attorney. D. C. 


Approved: 

Jesse C. Adkins. Justice. 


IS District Court of the United States for the 

District of Columbia 


United States of America. 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13. both inclusive, to be a true and correct 
transcript of the record according to directions of counsel herein 
filed, copy of which is made part of this transcript, in the case of the 
United States vs. Harry Behrle. Criminal No. 5S749. as the same 
remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of April 1938. 

[seal] 


C. E. Stewart, Cleric. 
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19 In the District Court of tlie United States for the District of 

Columbia 


Holding a Criminal Term 
Criminal Xo. f>8749 

United States of America 
vs. 

Harry Behrle 

Proposed amended bill of exceptions 

Be it remembered: That this cause came on for trial before the Hon¬ 
orable Jesse C. Adkins, Associate Justice of the District Court of the 
United States for the District of Columbia, and a jury on the 6th day 
of December 1937. continuing to and including the 8th day of Decem¬ 
ber 1937. The United States being represented by Mr. Roger Robb, 
and the defendant being represented by Mr. Myron G. Ehrlich and 
Mr. John H. Burnett. 

Thereupon, the prospective jurors were examined on the Voir Dire 
and a jury was selected and sworn. The Assistant United States At¬ 
torney proceeded to deliver his opening statement, substantially as 
follows: 

“Mr. Rom. If it please Your Honor, and you members of the jury, 
as 1 told you at the outset, the indictment in this case charges Mr. 
Behrle with having committed the crime of perjury during the trial 
of one Charles R. Warring and certain other defendants. 

“The evidence will disclose the following picture: 

“During the summer of 1936 there was in this District a man named 
Joseph O'Brien, who was usually known as Joe O'Brien, and Joe 
O'Brien was in the bootlegging business. 

"Mr. Burnett. Now. if the Court please, at this time we move for 
the withdrawal of a juror, because of the improper statement of the 
United States Attorney. That has nothing whatsoever to do with the 
trial of this perjury case. 

20 “Mr. Rom. I think, if the Court please, it will appear pres¬ 
ently that it has everything to do with it. 

“The Court. I will overrule the motion. 

“Mr. Burnett. We ask for an exception, on the ground that it is 
inadmissible insofar as the evidence in this case is concerned; that no 
such testimony as that was disclosed at the trial of the criminal case 
involved here which affects this perjury indictment. 

“Mr. Robb. The evidence will disclose further that there was at the 
same time in Washington a competitor of Mr. Joe O'Brien, whose 
name was Montgomery—“Monte" Montgomery: and that at some time 
during the month of July of that year there was friction and hard 
feelings between Joe O'Brien’s faction and “Monte" Montgomery’s 
faction. 

‘*The evidence will show there came a time on the night of July 21, 
1936. when Joe O'Brien was standing outside a restaurant at 210 and 
212 2nd Street. Southeast, in this District. 
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“Mr. Burnett. Pardon me. I am sorry to interrupt, if Your 
Honor please, but before counsel proceeds further and makes any fur¬ 
ther statements concerning those facts, we wish to reserve our ex¬ 
ception on the same ground as heretofore, and I take it there will be 
no necessity for us to continue to interrupt him when he makes such 
statements. 

“Our position is that insofar as this indictment is concerned, he is 
charged with making a statement which is set forth in the indictment, 
and that the District Attorney can say to this jury and can prove how 
that statement was or was* not material. But what any person 
had to do with the case on trial, what their occupation 

21 was or where they were standing, or how anything of the na¬ 
ture occurred concerning that other criminal trial, we respect¬ 
fully submit the District Attorney has no right to state to this jury. 
Certainly the scope of the evidence he would be permitted to introduce 
here would be that which would show the materiality of the perjury 
charges, and he could prove nothing else. 

"The Corin'. Can’t you make your opening statement without 
going into controversial matters' 

“Mr. Robb. Very well. sir. 

“Mr. Burnett. But Your Honor overrules our motion to withdraw 
a juror? 

“The Court. Yes: I do. 

“I will instruct the members of the jury that counsel’s statement 
of what he will prove, is merely his statement of what counsel hopes 
to prove, and you will try the case upon the testimony placed before 
you by the witnesses. 

“Proceed. 

“Mr. Robb. A> I was about to say, there came a time on the night 
of July 21. 1080, when Joe O’Brien was standing outside of this 
restaurant at 210 and 212 2nd Street. Southeast, in this District. 

“The defendant Behrle was standing there with him and engaged 
in a conversation with him. 

“And the evidence will show that Delude learned Montgomery and 
his crowd were coming over- 

“Mr. Durxktt. If the Court please. I am sorry, but I thought 
Your Honor told counsel not to make such a statement on controver¬ 
sial matters. 

"The Court. I don’t know what are controversial matters and what 
are not. 

22 “Mr. Burnett. Well, if counsel will say to the jury that he 
is going to show the materiality of such evidence insofar as 

testimony at the trial was concerned, we have no objection. But we 
do object to the insertion into this case of anything concerning the 
whereabouts of any one of the principles, or defendants in this crimi¬ 
nal case, prior to the trial or up to the time the jury was sworn in 
that trial. 

“Certainly the Government cannot introduce any evidence insofar 
as the issues in this case are concerned, except that they occurred 
at the trial of that criminal case, and that alone to show the mate¬ 
riality of this perjury. 
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“Mr. Robb. If the Court please, the indictment charges that the 
perjury involved was that Behrle testified he didn’t remember having 
made the statement, whereas in truth and in fact he did remember 
having made the statement and therefore perjured himself when he 
said he didn’t. 

“Now. we submit that the circumstances surrounding the occur¬ 
rence to which those statements related, followed up. as we will of 
course follow it, with the evidence showing the making of those 
statements. i> certainly competent as tending to show Behrle not 
only made the statements but did remember them, and had reason to 
remember them, because he was present at the time the events told 
about took place. 

“The Conn-. I think you might do that. 

“Mr. Burnett. Your Honor permits us an exception on the 
grounds stated ( 

“The Court. Yes. 

“Mr. Burnett. And it won’t be necessary for us to interrupt fur¬ 
ther. We will just take our general exception to any statement to 
the jury of that nature. 

23 “The Court. It is satisfactorv to me to have the general 
exception. 

“Is it satisfactory to you ? 

“Mr. Robb. Yes.” 

Thereupon. Mr. Robb continued his opening statement substantially 
as follows: That Behrle walked away from the front of the res¬ 
taurant and shortly thereafter three automobiles containing Monte 
Montgomery and some other men drove by and picked Behrle up and 
put him in the car and drove back to the place where O’Brien was, 
and the men in the cars jumped out and shot O’Brien and left him 
lying on the sidewalk, and then, after driving a short distance away, 
they let Behrle out of the car and drove off. That two or three days 
after that Behrle went to police headquarters and made to the police 
a free and voluntary statement in which he set forth the things 
hereinbefore described: that this statement was reduced to writing 
and signed by Behrle after he read it over: that in that statement 
Behrle identified by name about half a dozen of the men who had 
taken part in the shooting of O’Brien: that thereafter Charles R. 
W arring and live other men were indicted for this shooting. That 
when Behrle was called as a Government witness in this trial lie 
stated he knew nothing about the shooting: that he did not see it 
happen; that he could not identify any of the men who were on trial 
and whom he had previously identified in his statement to the police. 
That when Behrle was asked about the statement he had made to the 
police, he said that he could not remember it. That on numerous 
occasions after he had made his statement to the police. Behrle 
referred to the fact that he had made it. showing that he had not 
forgotten it. and that the last occasion when he did this was about 

two or three weeks prior to the trial, when he said the statement 

was true and correct. 

Whereupon, the following occurred: 

. *‘Mr. Robb. We will show you furthermore that Behrle was 

24 induced to take the attitude which he did at the trial, either 

by fear of reprisal from Montgomery or his faction, or by 
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some other influence which lnul been brought to bear upon him 
between the time of the- 

“Mr. Burnett. We make a motion—for that statement, we move 
to withdraw a juror and continue the ease. 

“Tlie Court. Isn't that proper to prove? 

“Mr. Burnett. He didn't say lie would prove it. He said he would 
prove either one of two things. Xow, he can’t prove both of them, 
because certaiulv thev are somewhat contradictory’, if the Court 
please. 

“Mr. Ror.n. I think we will prove that, if Your Honor please. 

The Court. I think lie may makefile statement. 

“Mr. Burnett. Exception, please. 

“The Court. Yes. 

“Mr. Robb. That some influence had been brought to bear upon 
him between the time he made the statement to the police and the 
time he took the stand in this court room.*' 

Thereupon, it was stipulated by the defendant in open court that 
on December 8. 11)30. in the District Court of the United States for 
the District of Columbia. Criminal Division Xo. 1. Mr. William S. 
Adkins, a Deputy Clerk of the said District Court, swore the defend¬ 
ant Behrle as a witness in the case of United States v. Charles R. 


Warring and others. Criminal Xo. 58624. 

Thereupon, the indictment in the case of United Slates v. Charles 
R. Warring and others. Criminal Xo. 58024, in the District Court of 
the United States for the District of Columbia, was offered and 
received in evidence. This was an indictment against Charles R. 
Warring, Joseph S. Bond. Samuel S. Montgomery. George F. Tear, 
Clarence Ware, and John Sweeney, the charge being assault with a 
dangerous weapon and assault with intent to kill, and tile complaining 
witness being Joseph E. O'Brien. 

Thereupon. Cienmnt F. Cox was produced a-* a witness on 
25 behalf of the United States, and having been first duly sworn. 

testifed as follows: That he had been a police officer for twenty- 
eight venrs. ami for fifteen or sixteen rears had been a lieutenant in 
the Detective Bureau: that in July of 15)30 he was assigned to the in¬ 
vestigation of a shooting of one Joseph E. O'Brien: that between 4 
and 5 o’clock in the evening of July 24. 15)33. at Police Headquarters 
he saw the defendant Behrle and had a conversation with him in the 


office of Inspector Thompson. 

Whereupon, the following occurred: 

“Mr. Robb. And wiil you tell us. sir. what was said in that 
conversation ( 

“Mr. Burnett. We object, if the Court please, on the ground that 
anything Behrle said then can in no wise affect the issues in this 
case, because it i< without the charges in the indictment, which charges 
that he testified in a certain way in a criminal trial. And whatever 
Behrle may have said or whatever lie may have done prior to that 
trial, we submit is inadmissible." 

The Court overruled the objection on the ground that the Govern¬ 
ment might show the circumstances surrounding the making of the 
statement mentioned in the indictment. 

The witness-then testified that Behrle came into headquarters and 
said. “Well. I guess you have been looking for me: here I am."; that 
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the witness said. ‘‘All right. I will see you a little later; it will be 
necessary for us to hold you.*'; that Behrle was booketl and sent to 
No. 11 Precinct to the witness room and was returned to headquarters 
the same evening after the 0:30 P. M. roll call was over, and was 
questioned by the witness in the presence of Precinct Detective Salkeld 
Detective Sergeant McVearry. and Private Sullivan about what took 
place at 2nd and Pennsylvania Avenue. Southeast: and Behrle said 
he had been at 210 2nd Street. Southeast. 

Counsel for defendant thereupon objected to any testimony 
20 concerning statements made by Behrle at this time and place on 
the ground that the indictment charged that a statement was 
given in certain words and figures: that counsel took it that this 
was a written statement: that this statement must he proved as laid 
in the indictment, and oral statements were inadmissible since they 
did not conform to the charge in the indictment. The objection was 
overruled. 

The witness thereupon testified that Behrle stated that on the 
night of the 20th of July 1030. he was in front of a restaurant at 210 
2nd Street. Southeast, with O'Brien and a voting ladv named Jenkins 
ami “Country" Carpenter, whose right name was Kussel! Carpenter, 
and a soldier named Sweeney: that Behrle received a telephone call 
in the restaurant and came back and told O'Brien that they had betrer 
look out that the Warring mob was coming up. and O'Brien said, 
“Well, let them come up and fight it out fair, and I don't care.": 
that Behrle left the scene and when he arrived on East Capitol Street, 
between 2nd and 3rd. an automobile driven by Monte Montgomery 
drove up to him and Montgomery asked him where was O'Brien, and 
when Behrle said he did not know. Montgomery said. “Get in: we 
will find him.": that Behrle saw there two other automobiles loaded 


with men. making about fourteen in all: that he was held prisoner 
in Montgomery's car while they drove back to the restaurant at 210 
2nd Street. Southeast, and stopped: that a man named Sweeney, a 
man he knew as “Cocky" Ware, a fellow named "Legs" Tate, and Sam 
Bond were in the car: that when the car slopped Behrle saw Charles 
II. W arring get out of the automobile with a pistol in his hand and 
duck in between two other cars, and Monty was standing on the front 
of the automobile on the right-hand side with a gun in his hand, and 
Tear and Bond each had guns: that Tear. Bond, and Charles Warring 
advanced on O'Brien, and a fight took place on the sidewalk, and that 
at that time Monty Montgomery called O'Brien a name and said 
“Let him have it.": that about that time four pistols went off and 
he. Behrle. saw Carpenter run into the lunch room and in a few 
27 minutes he saw O'Brien lying in the street: that the men all 
around him got back in the cars and Monty drove him to the 
vicinitv of 7th and G Streets Northeast: that Montgomery said to 
him. “Well, you had better keep quite about this matter and go in 
hiding until T straighten the matter out.**: that at that time Montv 
Montgomery still had his pistol: that Behrle said it was a shame to 
do that, but O'Brien had it coming to him: that Behrle left and went 
to Hayden's Beer Garden at 14th and C Streets. Southeast, and was 
there a short time when “Country" Carpenter came there and he and 
“Country" had a talk, and Behrle said. “I thought they got you.”: 
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that “Country** said he got away by running into the lunch room 
and jumping over the hrick wall in the hack. 

The witness further testified that after that verbal statement was 
made by Behrle, Officer Sullivan was called in and Behric repeated 
it to him. and Sullivan wrote it on the typewriter, and that Behrle 
then read it over and signed it alter correcting two or three mistakes 
in his own handwriting. and placing his initials by the corrections; 
that Government Exhibit No. 2. consisting of three pages, was the 
typewritten statement: that Behrle took probably 10 or 15 minutes 
to read this statement over: that the signatures. “Harry Behrle,’* 
on each of the three pages were the signatures of the defendant; 
that the initials, “H. B..** which appeared at three places on the 
second page were the defendant's which he placed there when he made 
the three corrections: that Government Exhibit No. 2 accurately and 
truthfully reflected what Behrle said there on that occasion: that 
Behrle's condition was normal when he made this statement and when 
he first came to headquarters about 4 or 4:30 in the afternoon: that 
Behrle was not told he had to say anything or that he had to make 
a statement. 

Witness further testified that on July 27th he went to the District 
Attorney's office with the defendant and Mr. McNeil there took 
the defendant's personal bond as a Government witness in the 
28 O'Brien shooting case: that between the 27th of July and 
December 8 . 1936, the witness saw Behrle at least a dozen 
times: that on 4 or 5 of these occasions Behrle talked to the witness 
about the shooting of O'Brien. 

Whereupon, over the objection and exception of the defendant, 
the witness testified that about two weeks after July the 27th. Behrle 
came into police headquarters and said that some of the men the police 
wanted for the shooting of O'Brien had been seen on 9th Street in 
and around the beer garden, especially the man named “Legs'* 
Tate: that later a man called “Legs" Oliveri was arrested and shown 
to Behrle, but Behrle said he was not the “Legs" Tate. Behrle had 
seen at the shooting. 

The witness further testified that around the first part of September 
the defendant gave the police an affidavit concerning certain boot¬ 
legger connections. 

Whereupon, the defendant objected and moved to withdraw a juror 
and: continue the case because this showed the connection of the de¬ 
fendant with some other separate and distinct offense. The motion 
was overruled and an exception noted, and the Court instructed the 
jury to disregard the statement of the witness concerning the affidavit 
of the defendant. 

The witness then testified that on another occasion the defendant 
came in and said he had some information that one of the defendants 


in the O'Brien case, a man named Sweeney, was at some point in 
North Carolina, and he also furnished information that Sweeney and 
the defendant Bond were at Colonial Beach, Virginia; that the wit¬ 
ness. with other detectives, made several trips to Colonial Beach 
and looked around there, and on one occasion saw two men run out 
the rear of a house there and jump over a fence and run through 
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some woods: that later Belirle came into headquarters and told the 
detectives that one of these men who escaped was the fellow “Legs” 
that the police wanted. 

21) The witness further testified that on none of the occasions 


ment 


when he talked with Belirle did Belirle repudiate the state- 
lie had made and signed on the 24th of July. The witness 


testified that he was present at the trial of Charles K. Warring and 
others. Criminal Case .">S024. in the District Court of the United 


States for the District of Columbia: that the Charles R. Warring 
who was named in the indictment in that case was the Warring 
Belirle had mentioned in his statement: that the Joseph S. Bond, 
Samuel S. Montgomery. George F. Tear. Clarence Ware, and John 
Sweeney in that case were the men referred to by Belirle in his state¬ 


ment. 

Thereupon. Government Exhibit No. 2, which had been identified 
by the witness as the statement made by Belirle on July 24, 19:36, 
was offered and received in evidence over the objection and excep¬ 
tion of the defendant on the ground that it was not the idential 
statement which was set out in the indictment, that the tense had 
been changed in the portions of the statement which were in the 
indictment and that the rule "in liaec verba” applied. The state¬ 
ment was as follows: 

"On July 20, 19:36. at about 11:4") 1\ M.. I was on East Capitol 
Street between Second and Third Streets, when three carloads of 
men drove up to me, they being two Ford YS's and a Packard Coupe, 
the Packard Coupe was driven by Charlie Warren, alias Rags, and 
close by us was No. 9 Precinct Scout car. When some men jumped 
out of one of the automobiles and grabbed me and forced me into an 
automobile that I found later was being driven by Marty Mont¬ 
gomery. They asked me where O'Brien and Country was. meaning 
William Russel Carpenter, and I told them I did not know. They 
said, ‘Never mind, let's drive to Second and the Avenue and we will 
find them.' There was in the crowd the following men, Cocky Ware, 
Jack Sweeney. Sam Bond, Charlie Warren, a fellow they call 
30 Legs Tate. Monty Montgomery, Teddy Tear, and a fellow 
who wears eyeglasses, whom I do not know, and several others 
i whom I do not know. They took me from this point to Second 
■ and Pennsylvania Avenue, southeast, where I saw standing on the 
corner. Edward O'Brien, Carpenter, a soldier from Walter Reed 
Hospital named Sweeney and O'Brien's girl. At this time I was 
being held a prisoner in Montgomery's car and when we drove up 
to where O'Brien and the rest of them were standing on the corner, 
Jack Sweeney and Charlie Warren got out of the automobile driven 
by Montgomery and each one had a pistol in their hand, and they 
said to O'Brien, that is Carpenter and Sweeney. ‘You lousy bastard 
get into this car.’ Country ran into the lunchroom and Sweeney 
followed. Montgomery said at this time, ‘Get that fat fellow 
O'Brien, and let him have it. Kill him!* Charlie Warren at this 
time hit O'Brien over the head and he fell. Jack Sweeney started 
shooting. From where I was sitting I could hardly see much but 
! there were two or three other guns going off, and Montgomery then 
said, ‘Let's get away from here.’ 
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“Then he. Montgomery, drove me to B Street, northeast, between 
Third and Fourth Streets, and he said. ‘We better get out here and 
get a cab/ Montgomery locked the car and then we walked to 
Seventh and G Streets, northeast. He. Montgomery, went up to take 
a cab and I went over to Hayden’s Beer Garden, 14th and E Streets, 
southeast, where I met Country Carpenter. 

“When I left the scene of the shooting. Montgomery had a gun 
and wouldn't let me get out of the car. While walking from Fourth 
and B Streets, northeast, to Seventh and G Streets, northeast. I 
said. ‘It is a dirty shame to shoot a man down like that.’ Mont¬ 
gomery replied. "I hope both the bastards are dead (meaning 

31 O'Brien and Carpenter).* Montgomery also said, ‘You bet¬ 
ter go in hiding. I’ll straighten this all up.* 

“After I got to Hayden’s Beer Garden I called up O’Brien’s house 
and I asked for Paul. So I asked Paul if he had heard anything about 
Joe, his brother, and the Countryman, meaning Carpenter. He said 
that he had not. So I told him he had better call the hospital because 
I thought that Joe and the countryman had been killed. So I told 
him that I would call him back in a few minutes. So I called him 
back in a little while and he said that Joe had been shot in the leg and 
he said also that the Countryman had been bv. So I asked him where 
the Countryman was. so he said he thought the Countryman was 
home. So I went around to the Countryman’s house at 140(5 Morse 
Street, northeast, and I went in and found the Countryman there. 
So I said. ‘Well, I thought you were dead.' And the Countryman 
replied. ‘I thought you were dead too.* He also said. T saw you in 
the back of the car with two men.' I asked him how in the devil he 
got out of the back of the lunchroom and he said, ‘Those twenty-foot 
fences back there was nor a foot tall and I went right over.’ So he 
said, he ran from there to Hayden’s Beer Garden. So I asked him 
what he was going to do and he said, ‘Well, if we give ourselves up 
they are going to hold us for six or seven months, so it is better for 
us to go away.' We sat around and talked about the shooting. I said, 
‘We better wait until tomorrow and see what’s what.’ I then went on 
home and the next day. Tuesday. July 21. 1936. I met him around 
noon at his house and we rode around all that day trying to decide 
what to do. So I left him that night about twelve o’clock, that is, 
Tuesday. July 21. 193G. and we decided to go away Wednesday 

32 to Florida. So I met him the nexr day. Wednesday, around 
noon, again so we talked and decided to leave. So I told him 

that I needed some clean clothes and that I would go down to the 
laundry and get some clean clothes and meet him in an hour. So he 
said, ‘All right. I have to go get some money up town.* I didn’t meet 
him. I waited all day and he didn’t show up. I went around to his 
house and he wasn’t there. I haven’t seen him since. I have been 
around town since. 

“While Carpenter. Sweeney. O’Brien and myself were standing, 
in front of the lunchroom at 210 Second Street, southeast, we were 
out on the sidewalk, the telephone in the lunchroom rang and I an¬ 
swered it. The party on the other end of the line asked if Spike was 
around and I asked This is Spike talking.’ He said, ‘You all better 
not hang around there. Monty’s gang is coming over there to get 
you.’ I asked him who it was but he hung up on me. I did not 
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recognize the voice. So then I went out and told O'Brien, Carpenter, 
and Sweeney that we had better watch that Monty's gang was coming 
over to get you. O’Brien, said, ‘The hell with Monty. I am not 
worried about that bastard.’ So we sat around there on the coping 
talking. We staved there about twentv minutes. I had a date so I 
went over to keep it. After receiving the telephone call and I in¬ 
forming these men that Monty was coming to get them I went to 
Second Street, southeast, near Carroll Street, and got O'Brien’s car, his 
car and my car together, No. D. C. 169-054, a Ford Sedan. I removed 
the car to Elliott Street, northeast, where I parked it between 13th 
and 14th Streets. Elliott Street is a one-way street. I returned and 
got the car about four o’clock the next afternoon and rode around. 
At about six o’clock I met Countryman and went out to Walter 

33 Reed Hospital, looking for Sweeney. We did not know that 
Sweeney was locked up. 

‘•After placing the car in Sweat man's Garage, 7th Street arid 
Pennsylvania Avenue, Southeast, this afternoon. July 24, 1936, I 
proceeded to Police Headquarters and surrendered myself. 

“The cause of the trouble is. There has been hard feelings between 
the Montgomerv faction and the O'Brien faction. Montgomerv sold 
$135.(X) worth of whiskey to Bundy Carroll and Bundy took the 
money and give it to Country Carpenter, and Country Carpenter 
kept the money. Carpenter collected $60.00 from Bundy Carroll and 
failed to turn the money over to me and O'Brien. In December 
1935, O'Brien and I severed connections with Carpenter and Carpen¬ 
ter went working bv himself. The Montgomerv faction thinks that 
the three of us are still partners in business. 

“I really believe this shooting was caused by Country Carpenter 
collecting Montv Montgomerv's monev and failing to turn the money 
over to Montgomery. 

“Bundy told me last week that Montgomery and his gang caught 
him over to the ice house, and Montgomery told Bundy that the 
$135.00 that Bundy owed Montgomery was blood money and that if 
Montgomerv didn’t get the money from Bundv that Bundy or some- 
body was going to get killed. ’ 

(Signed) “Harry Behrle.** 

Thereupon, counsel for the defendant moved the court to with¬ 
draw a juror and continue the case because the statement by the Dis¬ 
trict Attorney, as read from Government Exhibit No. 2. tended to 
show that the defendant was guilty of a separate and distinct offense 
other than that which was charged in the indictment. Counsel for 
defendant also renewed his motion to strike all of the statement and 
the testimony of the witness Cox on the ground of fatal variance. 
These motions were overrulled and exceptions noted. 

34 The witness thereupon testified further that early in No¬ 
vember 1936. the defendant and Carpenter came to headquar¬ 
ters and talked with the witness and Inspector Thompson: that the 
Inspector told them their lives were in danger and a price had been 
put on them: that Carpenter stated that that was true: that Car¬ 
penter and Behrle had received that same information two weeks 
before: that from that date on a police detail stayed with Carpenter 
and Behrle night and day: that Behrle agreed to go over and stay 
at Carpenter's house so that one police officer might watch both men; 
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that Behrle said lie was in fear because a man came and looked in 
the window of his bedroom one night and he. Belirle. jumped under 
the bed and pulled the covers off and rolled up in them. The wit¬ 
ness testified that on the occasion when Belirle made the statement. 
Government Exhibit No. 2. no one at any time during that dav in 
the presence of the witness pushed Belirle around, struck him or Wat 
him: that the witness thought Belirle came in and surrendered 
himself. 

On cross-examination the witness testified that Government Ex¬ 
hibit No. 2 was made at the place and at the time indicated on its 
face: that witness was there when Belirle made this statement: that 
the witness did not sign the statement but it was signed in his pres¬ 
ence and there were two other officers who signed as witnesses: that 
Inspector Thompson was there and he did not sign either: that 
the words in Exhibit No. 2 were the exact words of Belirle: that 
Sergeant Sullivan wrote the words of the statement out as Belirle 
spoke them and no words were in the statement unless they came 
from Behrle's mouth: that the words on the first page of Exhibit 
No. 2. ‘‘They asked me where O’Brien and Carpenter was. meaning 
William Russell Carpenter*' were Behrle's exact words: that no one 
interrupted Belirle: that he was doing the talking and he made the 
correction afterwards: that witness did not remember any questions 
being asked while Belirle was telling his story: that on the occasion 
in November when witness talked to Belirle and Carpenter. 
35 Inspector Thompson was present and advised both men of the 
fact that a price had been put on their heads: that the witness 
did not recall that the Inspector told them who it was that had 
put the price on their heads: that witness did not recall that Belirle 
andiCarpenter were told that the Warrings had offered the price or 
threatened to kill them: that witness never heard the name of the 
man mentioned at all: that Belirle and Carpenter said that they had 
heard not only that a price had been put on them but that O'Brien's 
hospital bills would lie taken care of: that later Belirle and Car¬ 
penter came in and complained about the detail being on them: that 
witness did not hear any mention of the amount of the price that 
was set on the heads of Belirle and Carpenter: that Belirle and Car¬ 
penter appeared to be frightened, nervous, and excited: that the 
police detail was continued for several weeks: that when Behrle 
made the statement on July 24th he appeared to be normal: that on 
that day he appeared the same as he did in court now except that he 
looked a little better now. like he had picked up a little weight: 
that Behrle said he was nervous on July 24th: that witness didn't 
recall him saying anything about being sick, but later on while the 
detail was on him he complained about being sick at his stomach: 
that Government Exhibit No. 2 contained just what Behrle said and 
did not include the questions that were asked him by Inspector 
Thompson previous to the making of this statement: that a lot of 
questions were asked him: that the Inspector was in the room from 
time to time during the making of the statement and was there 
when it was signed: that Officer Salkeld was present when Behrle 
read it over, and Officer McVeary and Officer Sullivan were present 
all the time: that 3 or 4 of the officers were asking Behrle questions 
and the statement was the fruits of those questions and answers: that 
Behrle was questioned for about half an hour, and witness did not 




HARRY BKHRLE VS. UNITED STATES 


21 


recall Behrle having any coughing spell at that time: that witness 
asked him a lot of question:* and he answered them: that Behrle 
was in custody from 4:'30 P. M. on July 24th until about 
30 11 A. M. on July 27th when he was taken to the office of the 

District Attorney: that Behrle was not advised of his consti¬ 
tutional right to refuse to talk on July 24th so far as the witness 
recalled: that Behrle was being: held by order of Inspector Thomp¬ 
son. 

On re-direct examination the witness testified that Behrle was not 
held as a defendant nor was he charged with anything: that he was 
going to he list'd as a Government witness: that he was held in the 
witness room at No. 11; that the people or group against whom the 
testimony of Behrle was to be used were the Warrings. meaning ("bar- 
lie Warring. Emmett Warring. Leo Warring, and the group of fellows 
that hang around with them un at 25th and Pennsvlvania Avenue, 
Sweeney. Bond. Tear, and Ware: that at the time of the conversation 
about the threat on Behrle and Carpenter they say they were afraid of 
“the crowd.” 

On re-cross examination the witness testified that Tear, Bond, and 
Montgomery were in custody on July 21st. Charlie Warring was ar¬ 
rested August 1.1930. and Sweeney and Ware were arrested September 
1st: that there was no Court order for Behrle ? s detention as a witness: 
that he was a prisoner: that he seemed to know all about the whole 
affair. 

Bernard W. Thompson was thereupon called as a witness on behalf 
of the United States and, being first dulv sworn, testified as follows: 

That he was Assistant Superintendent of Police, in command of the 
Detective Bureau. Metropolitan Police Department: that he was in 
his thirtieth year as a police officer and had held his present rank for 
about two years: that on July 24. 1936. Behrle came to headquarters 
and surrendered, and after being questioned gave to the witness and 
Lieutenant Cox a statement relative to who was responsible for the 
shooting of Joseph O'Brien on 2nd Street just south of Pennsylvania 
Avenue, southeast: that the clerks were away at the time and witness 
had Behrle sent to the precinct and brought back later in the 
evening when the statement. Government Exhibit No. 2. was 
37 taken on the typewriter by Private Sullivan: that witness was 
present when Behrle signed that statement; that Behrle read 
the statement and made the corrections on the second page in his own 
handwriting and signed the three pages: that Behrle signed two 
carbon copies of the statement and made the same corrections on these 
copies; that Government Exhibits 2A and 2B were these carbon 
copies. 

Whereupon. Government Exhibits 2A and 2B were received in evi¬ 
dence over the objection and exception of the defendant on the same 
grounds offered with respect to Government Exhibit No. 2. The wit¬ 
ness further testified that Behrle took around 10 or 15 minutes to read 
the statement before he signed it: that at the request of the officers he 
read it over carefully: that so far as witness could see Behrle was nor¬ 
mal; that he absolutely was not intoxicated or drugged and no one 
pushed him around, shoved him. or struck him in the presence of the 
witness; that the door of the room in which Behrle was interrogated 
was open and the room into which this door opened was a public office; 
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that the witness did not sign Behrle’s statement as a witness because 
as a rule he does not sign such statements in order to avoid being tied 
up in court during: the trial of the case: that Behrle was held in cus¬ 
tody for perhaps two days because the police wanted to confront him 
with another man: that after Behrle's release he came to the witness’ 
office voluntarily on several occasions and two or three occasions when 
witness sent for him: that near the time of the trial of the O'Brien 
shooting: case witness received certain information and thereafter sent 
for Behrle and Carpenter who came to witness’ office. 

Whereupon, the following: occurred: 

"Mr. Burnett. Pardon me. Inspector. We have the same objection, 
and our general exception. I assume, if the Court please, to any fact 
prior to the facts that occurred during: the course of the trial: that 
will be denied and we may have the exception without inter- 
38 rupting the witness every time? 

"The Court. Very well. 

"Mr. Burnett. To make that useless, continual objection. 

"The Court. All right: it will save time. 

"Mr. Burnett. Thank you. sir.'’ 

The witness thereupon testified that when Behrle and Carpenter 
came to his office he told them that there was a threat against them: 
that he had received certain information from the underworld that 
there was a price of 82.000 placed on their heads and they would be 
taken for a ride, and that he understood the Warring gang was re¬ 
sponsible. meaning Hags Warring that was mixed up in the shooting 
of O'Brien, and Monty Montgomery and others: that Behrle and Car¬ 
penter agreed to stay together so one man could cover them both, and 
Behrle told about hearing a noise and getting under the bed he was 
sleeping on: that during the time Behrle was in custody, after he first 
came to headquarters, he made no complaint about being ill. only said 
he would like to see Carpenter arrested or interviewed so he could 
lie released: that the police told him that they were holding him pend¬ 
ing the arrest of Carpenter: that Behrle told the police that the state¬ 
ment. Government Exhibit Xo. 2. was the truth; that Behrle was very 
influential in helping the department clear up the O'Brieu case. 

The witness was not cross examined. 

Thereupon. Charles Joseph Sullivan was called as a witness on 
behalf of the United States and. having been first duly sworn, testified 
as follows: 


That he was a sergeant attached to Xo. 8 Precinct and had been 
a police officer for almost 7 years: that during the summer of 1936 
he was a private working in a clerical capacity at headquarters, his 
work being to write up reports, etc.: that he had l>een a typist since 
about 1921 or 1920 and had been typing reports since about the 
39 first part of 1932: that on the night of July 24th at headquarters 
he saw the defendant Behrle: that Detective Salkeld. Detective 
Sergeant McVearv, Captain Keck, Lieutenant Cox. and the witness 
were present: that Lieutenant Cox had sent for witness to take the 
statement: that Government Exhibit Xo. 2 was the statement taken 
from the defendant Behrle. and Government Exhibits 2A and 2B 
were carbon copies of this statement; that the witness took the state¬ 
ment down on the typewriter just as Behrle spoke, and Government 
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Exhibit No. 2 accurately and truthfully reflected what Behrle said 
there in the presence of the witness and the other officers he had named; 
that after the statement was typewritten Behrle read it over and made 
a couple of corrections which lie initialed and then signed the bottom 
of each page: that he did this on both the original and the two carbon 
copies: that Behrle said that the statement was the truth: that after 
the signing of the statement, while Behrle was waiting for transporta¬ 
tion back to the precinct. Behrle talked of the ability of O’Brien as the 
driver of an automobile; that Behrle also mentioned how quickly a 
man by the name of Carpenter had run through the restaurant at the 
time of the disturbance; that Behrie said of O'Brien as the driver 
of an automobile that if anyone was chasing him he. Behrle. would be 
willing to bet nobody could catch O’Brien; that Behrle had possession 
of all his faculties that evening at headquarters and was absolutely 
not intoxicated; that nobodv in the presence of the witness pushed him 
or struck him or threatened him or did anything to him: that Behrle 
really was very friendly. 

On cross examination the witness testified that he thought he took 
other statements on the same evening, but could not say whether it 
was before Behrle's statement or not: that Officers McVeary and Sal- 
keld and Lieutenant Cox. Lieutenant Keck, and the witness were there 
at the time Behrle made the statement; that he did not know of any 
officers asking Behrle various questions prior to the making of the 
statement. Government Exhibit No. 2: that Lieutenant Cox told 
40 Behrle the witness was taking the statement as Behrle would 
give it if he cared to make a statement: that Inspector Thomp¬ 
son came in and out of the room and was there at the time Behrle read 
over the statement and signed it: that witness did not recall Inspector 
Thompson asking any questions at all during the time the statement 
was made: that Government Exhibit No. 2 was made without any 
prompting from anyone: that there may have been a suggestion here 
and there when Behrle got off the track or something, but witness did 
not write that down as it wasn't a part of the statement; that Behrie 
might have stopped and been asked whether he had anything further 
to say or if that wasn't his best recollection or something, and then 
he would go on again: that some of the officers would ask him if lie 
had anything further to say. but there wasn't any real questioning; 
that the words which were typed were the words Behrle spoke. 

On re-direct examination the witness testified that he was not cer¬ 
tain whether Behrle was in the office of Lieutenant Cox when the 
witness arrived: that he did not know whether or not the other officers 


On re-direct, examination the witness 


testified that he was not cer- 


Thereupon. Watson W. Salkeld was called as a witness on behalf 
of the United States and. being first duly sworn, testified as follows: 

That for 4 years he had been Precinct Detective at No. 5 Precinct 
and had been a police officer for about 18 years. 

Thereupon, over the objection and exception of the defendant on 
the grounds previously stated, the witness testified that Government 
Exhibit No. 2 was the statement which the defendant Behrle had 


signed around 8 or S: 30 P. M. on July 24, 1036: that witness had gone 
to Lieutenant Cox's office on that evening and found there Sergeant 
Sullivan. Officer McVeary. and Lieutenant Cox: that Inspector Thomp¬ 
son came in and out of the office frequently: that they were asking 
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Behrle some questions ami he was answering them ami giving a state- 
mem ami Mr. Sullivan was taking it clown: that when he got through 
tliey handed it to him. he read it and signed it. and the witness 

41 ami MeVearv signed as witnesses: that the witness heard 
Behrle make the statements contained in Government Exhibit 

No. 2: that Behrle also signed Government Exhibits 2A and 2B: that 
at the time the witness entered the office Lieutenant C<>x, Sullivan. 
McW arv. and Behrle were present and Inspector Thompson came in 
once in a while: that during the typing of the statement Behrle was 
doing the talking and was speaking slowly: that Behrle went along 
and gave the statement the way he remembered it and then the wit¬ 
ness thought Behrle was asked a few questions: that nobody struck, 
beat, pushed, or threatened Behrle that night and he was only too 
willing to talk. 

On cross examination the witness testified that after the full state¬ 
ment was made by Behrle. the witness thought they asked him a few 
cutest ions: that the witness was just sitting there listening and the 
rest of the officers, except Sullivan, were asking the questions: that 
the witness did not know whether the questions were taken down or 
not: that he knew Government Exhibit No. 2 was correct: that lie did 
not know whether Sullivan was typing on the typewriter during the 
asking of the questions: that Behrle gave willing answers to every¬ 
thing: that no questions were put to him while lie was making his 
statement. 

Thereupon. Thomas MeVearv was called as a witness on behalf of 
the United States and. having been first duly sworn, testified as 
follows: 

That he was a Detective Sergeant and had been a police officer for 
lf> years: that some time after 8 O'clock on the evening of July 24, 
1936. he was present at Lieutenant Cox's office at Police Headquarters 
with the Lieutenant. Office Salkeld. and others: that at that time 
Behrle made a statement which was reduced to writing. 

Thereupon, over the objection and exception of the defendant on 
the grounds previously stated, the witness testified that Behrle's state¬ 
ment was Government Exhibit No. 2: that Behrle had signed each 
page and had signed each page of Government Exhibits 2A and 2B: 
that the witness heard Behrle state the things which were contained 
in Government Exhibit No. 2. 

42 On cross examination the witness testified that Behrle looked 


about the same now as he did on the night of July 24, 1936: 
that Behrle told the witness on July 24. 1936. that he had ulcers of 
the stomach: that Behrle coughed on that night: that the witness did 
not know whether anyone took Behrle out of Lieutenant Cox’s office 
at. the time the statement was being written up: that that could have 
happened: that Lieutenant Cox questioned Behrle: that the state¬ 
ment. Government Exhibit No. 2. was instrumental in helping the 
police solve the Warring case. 

On re-direct examination the witness testified that at the time Behrle 
made the statement he was not intoxicated or under the influence of 
drugs so far as the witness could see: that the defendant Behrle talked 
rationally and coherently; that the statement was read to Behrle. 

On re-cross examination the witness testified that Behrle may have 
been afraid at this time but that he did not say so. 
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Thereupon. Clinton I). Vernon was called as a witness on behalf of 
the United States and. having been first duly sworn, testified as 
follows: 

That he was an attorney at law. having been a member of the bar 
for 5 years: that on November 17. 1930. he was an Assistant t nited 
States Attorney for the District of Columbia: that he held that posi¬ 
tion for a little over three years: that on November 17, 1030. he was 
presenting cases to the Grand Jury: that on that day he examined 
the defendant Behrle as a witness before the Grand Jury. 

Thereupon, the defendant objected to this line of testimony on the 
same grounds previously stated and the objection was overruled and 
exception noted. The witness further testified that the case in which 
Behrle testified involved the shooting of a man named O Br*en and 
there were 5 or 6 persons chafixed: that on this occasion the witness 
showed Behrle Government Exhibit No. 2: that “I read a portion 
of the statement: I read the first pane of the statement to him. 

43 After I had asked him whether or not the signatures on the 
last pane and on each of the first two pages "'ere his signatures. 

and he had answered that thev were his signatures and that this was a 
statement he made to the police. I read the first pane to him. the first- 
portion of the second page: I briefly summarized the first paragraph 
and the second paragraph on the second page and. as I recall. I read 
to him and summarized the third page, and asked him if he had any 
comment to make to the Grand Jury with reference to this statement. 
He replied that he had none. I asked him if there was anything in 
the statement which was incorrect, and he said that there was not. 
And I think I followed that up by asking him also if the statement 
was correct, and he said it was." 

On cross examination the witness testified that prior to his appear¬ 
ance before the Grand Jury Behrle had refused to answer questions 
on the ground that they might tend to incriminate him; that Behrle 
was directed by the court to answer certain questions; that as the 
witness recalled he had these questions before him at the time he 
examined Behrle. A document containing questions referred to was 
marked, “Defendant's Exhibit No. 1 for Identification.” 

On re-direct examination the witness testified that the only objec¬ 
tion the defendant made to answering the questions before the Grand 
Jury was that the judge had not ruled he was to answer certain ques¬ 
tions; that the particular question Behrle objected to was whether 
or not the signatures on Government Exhibit No. 2 were his signa¬ 
tures: that Behrle refused at first to testify before the Grand Jury 
and was then directed by the court to answer the questions and was 
then again placed before the Grand Jury and testified as the witness 
had indicated. 

Thereupon, a stenographic transcript of the testimony of the de¬ 
fendant Harry Behrle before the Grand Jury on November 17. 1936. 
was marked, “For Identification.” and received in evidence as Gov¬ 
ernment Exhibit No. 3. it being stipulated by the defendant that 

44 if the shorthand reporter who recorded this testimony were 
called as a witness he would testify that this was a correct re¬ 
porting of what transpired. The defendant objected to the admission 
of this transcript on the same grounds previously stated, which objec¬ 
tion was overruled and exception noted. 
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Thereupon, the transcript of the testimony of the defendant Behrle 
before the Grand Jury on November 17, 1936, was read to the jury 
as follows: 

"Harry Behri.e was recalled as a witness, and having been pre- 
viouslv dulv sworn, testified as follows: 

“By Mr. Vernon : 

"Q. Mr. Behrle, I believe you have already been sworn? 

“A. Yes: I have. 

"Q. You told us that your name was Harry Behrle? 

“A. I have. 

"Q. Mr. Behrle, on the night of July 20. 1936, shortly before mid¬ 
night. or shortlv after midnight on the morning of the 21st of July, 
were you in the vicinity of 212 Second Street, Southeast ? 

“A. Yes. sir. 

"Q. Will vou tell us how you got there? 

**A. I was in an automobile with a man named Monte Montgomery. 
"Q. How did you get in that automobile. Mr. Behrle? 

“A. I was forcibly put in that car. 

“Q. Was that over on East Capitol Street between 2nd and 3rd 
Streets? 

“A. Yes, sir. 

**Q. You were forced to get into the car? 

“A. Yes. sir. 

45 *‘Q. Who was driving that car? 

“A. Monte Montgomery. 

‘*Q. Who else was in that car? 

“A. The only one I recall here was Jack Sweeney. 

“Q. Jack Sweenev? 

“A. Yes. 

"Q. Were there any other cars there other than the car driven by 
Monte Montgomery ? * 

“A. I seen two cars. 

‘‘Q. Who was driving the other car? 

“A. I could not say, because I could not see who was driving it. 
“Q. Did you see a Ford coupe there? 

“A. I seen a Packard coupe there. 

“Q. Who was driving it? 

“A. There was nobody driving it when I saw it. 

“Q. Who was behind the wheel ? 

“A. Nobody, that I could not say. 

“Q. Was there anybody in the car? 

“A. No, they were all out on the pavement. 

“Q. Who was out on the pavement at that time? 

"A. I remember seeing Jack Sweeney and Monte Montgomery was 
in the car. and I was standing talking to Monte. 

“Q. To Monte? 

“A. Yes. 

“Q. Who was it forced you into the car? 

“A. I do not know, they said—Monte told us, said ‘We will go 
around to the lunch room.’ 

‘‘Q. What- was the purpose of going around to the lunch room? 
“A. They went around, around there to look for O'Brien and 
Carpenter. 
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“Q. Did they ask you where O'Brien and Carpenter were? 
“A. Yes. 

4 ‘Q. And had you told them that you did not know? 

“A. I said I did not know where they were. 

44 Q.. Did they drive to the vicinity of 212- 

“A. (Interposing.) Yes. 

**Q. (Continuing.) 2nd Street? 

‘•A. That is Monte and Jack Sweeney, and I do not know where 
the other two cars were. 

“Q. Did you see the other two cars drive up to that vicinity? 

44 A. Xo: I did not. 

“Q. What happened when you got to the vicinity of 212 Second 
Street ? 

“A. Jack Sweeney got out of the car and lie ran over there and 
he chased Carpenter through the lunch room. 

“Q. Chased Carpenter through the lunch room? 

“A. Yes. 

44 Q. Was O'Brien standing in front of the lunch room? 

"A. Yes: lie was standing there. 

“Q. Did Sweeney have a gun ? 

“A. I do not know that he had one; I did not see it. 

4 *Q. Did Montgomery have a gun ? 

“A. Xo. 

* 4 Q. Did vou see any guns there at all? 

“A. Xo: I did not see any. 

“Q. Did you see any guns fired? 

“A. Xo: I did not. When Sweeney got out Monte pulled away. 
“Q. Pulled away from there ? 

“A. Yes. 

47 “Q. Were you there at the time O'Brien was shot ? 

4 *A. T heard some shooting. 

44 Q. Where were you at the time you heard the shooting? 

“A. I was parked in the middle of the street in Monte Montgom¬ 
ery's car. 

* 4 Q. All right, then, you were present at the time O'Brien was 
shot: is that correct, you were in the car? 

“A. Yes: I was in the car. 

“Q. You were just a few feet from the place where O'Brien was, 
were you not ? 

44 A. Yes—no: I was not a few feet. I was parked double in the 
street. There was other cars parked there; I was sitting in the back. 
“Q. Who was there near O’Brien at the time he was shot? 

4 *A. When we first. I saw him. Carpenter and O'Brien were stand¬ 
ing there talking and a girl and Harold Sweeney. I think was there. 

4 *A. Xow. after you «rot there, what happened to Harold Sweenev 
and the girl ? 

‘‘A. I did not see where those went. 

44 Q. They left there, did tliev not? 

44 A. Yes. 

“Q. And Carpenter ran through the lunch room? 

44 A. Yes. 

“Q. At the time of the shooting, who was near O'Brien? 

“A. I do not know exactly wbo was near him: I seen him start 
wrestling. 
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Q. Who was he wrestling with? 

A. I could not tell who it was. 

Q. Did you recognize any of those who were near him at that 
time? 

“A. The only one I could recognize was Sweeney there. 
••Q. How many were there in the cars besides you and 
Sweeney and Monte Montgomery? 

"A. I think that was all in the car with me. 

**Q. How many were in the other cars? 

•*A. I could not tell how many there were: it was filled up. 

**Q. You do not know the driver of either one of the cars? 

“A. No: I did not get a chance to see the driver. 

**Q. After your car parked near the vicinity of *210 Second Street, 
Southeast, did anyone get out of the other cars? 

“A. I could not tell: they were behind, and I was in front. 

**Q. Why didn't you get out of the other car? 

“A. I was sitting in the back. 

“Q. Is it not a fact that vou were held forcibly in the car? 

“A. Well. yes. 

**Q. Now. how were you held forcibly? 

“A. Well, not forcibly. Monte was sitting in the front of the car 
with his feet up. with his feet across the front seat. 

**Q. Is that your signature to this [indicating] ? 

“A. The judge did not say I had to answer that. 

“Q. Is that your signature ? 

‘"A. Yes: that is my signature. 

; *Q. Did you make this statement to the police? 

“A. Yes: I made it. 

**Q. You signed each one of these three pages, is that correct ? 
49 **A. Yes. 

**Q. This was made on or about July 24. was it not? 

"A. Yes. 

“Q. In this statement you make this statement—I ask you to an¬ 
swer me as to whether or not this is a correct statement that you 
made to the police: 

“ ‘On July 20. 1936, at about 11:45 p. m.. I was on East Capitol 
Street between 2nd and 3rd Streets, when three car loads of men 
drove up to me. they being two Ford V8’s and a Packard coupe, 
the Packard coupe was driven by Charlie Warren, alias Rags, and 
close by us was No. 9 Precinct scout car. When some men jumped 
out of one of the automobiles and grabbed me and forced me into an 
automobile that I found later was being driven by Marty Mont- 
gomery. They asked me where O'Brien and Country was. meaning 
William Russell Carpenter, and I told them I did not know. They 
said. ‘‘Never mind, let's drive to Second and the Avenue and we 
will find them.” 

“‘There was in the crowd the following men: Cocky Ware, Jack 
Sweeney. Sam Bond, Charlie Warren, a fellow they call Legs Tate, 
Monty Montgomery, Teddy Tear and a fellow who wears eyeglasses, 
whom I do not know, and several others whom I do not know.’ 

“I will interrupt the statement to ask you if that is the statement 
that you made to the police?” 
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Mr. Burnett. We object, if the Court Please, to any answer being: 
given to that: and we again move the Court to withdraw a juror 
and continue the case, because of that question which we contend is 
improper. And we do it on the theory and on the ground that 

50 the witness Behrle was there and he claimed his privilege 
and that, having claimed his privilege and having not been 

warned what he had a right to do and what he did not have a right 
to do: but on the contrary, when the District Attorney asked him 
and he told him to go ahead and answer when he objected to answer¬ 
ing: we submit that no conviction for perjury can be based on such 
testimony. 

The Court. Well. I overrule the objection, and you have an 
exception. 

Mr. Robb. (Continuing reading.) 

"A. That is a statement I signed, yes. 

“Q. Did you make that statement to the police? 

“A. That is a statement I signed. 

‘•‘They took me from this point to Second and Pennsylvania Ave¬ 
nue. Southeast, where I saw standing on the corner. Edward O'Brien, 
Carpenter, a soldier from Walter Reed Hospital named Sweeney and 
O'Brien's girl. At this time I was being held a prisoner in Mont¬ 
gomery's car and when we drove up to where O'Brien and the rest of 
them were standing on the corner. Jack Sweenev and Charlev Warren 
got out of the automobile driven bv Montgomerv and each one had a 
pistol in their hand, and they said to O'Brien, that is. Carpenter and 
Sweeney. “You lousy bastard, get into this car." Country ran into 
the lunch room and Sweeney followed. Montgomery said at this time, 
“Get that fat fellow O'Brien and let him have it. Kill him." Charlie 
Warren at this time hit O’Brien over the head and he fell. Jack 
Sweeney started shooting. From where I was sitting I could hardly 
see much but there were two or three other guns going off. and Mont¬ 
gomerv then said. “Let's get awav from here." 

51 “‘Then he. Montgomery, drove me to B Street. Northeast, 

between 3rd and 4th Streets, and he said, “we bet.— 

I suppose it is supposed to be “better"— 

.get out here and get a cab.” Montgomery locked the car and 

then we walked to Seventh and G Streets. Northeast. He. Mont¬ 
gomery, went up to take a cab and I went over to Hayden’s Beer Gar¬ 
den. 14th and E Streets. Southeast, where I met Country Carpenter. 

‘“When I left the scene of the shooting. Montgomery had a gun 
and wouldn't let me get out of the car. While walking from Fouth 
and B Streets. Northeast, to Seventh and G Streets. Northeast. I said, 
“it is a dirty shame to shoot a man down like that.” Montgomery re¬ 
plied. “I hope both the bastards are dead (meaning O'Brien and 
Carpenter)." Montgomery also said, “you better go in bidding, I’ll 
straighten this all up.”’” 

Then this is a question by Mr. Vernon: 

“The portion that I have read comprises the first page of the state¬ 
ment that was signed by you. does it not ? 

“A. Uh, huh. 

“Q. On the second page you briefly tell how you called O'Brien’s 
house and you say you talked to Paul O’Brien, ana you inquired about 
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Carpenter. Later on you saw Carpenter and you asked Carpenter 
how lie got away from the scene of the shooting and that you sat 
around and talked with Carpenter, that you agreed that you would 
wait until tomorrow to see what’s what, that you met the next day. and 
you rode around all day trying to decide what to do. and you agreed 
to go away Wednesday to Florida and that he failed to meet you and 
leave town. Then you continue your statement in this way: 

••‘While Carpenter. Sweeney, O'Brien and myself were 
52 standing in front of the lunch room at 210 Second Street. South¬ 
east. we were out on the sidewalk, the telephone in the lunch 
room rang and 1 answered it. The party on the other end of the line 
asked if Spike was around and I answered •‘this is Spike talking.*’ He 
said, “You all better not hang around there. Monte's gang is coming 
over there to get you.** T asked him who it was. but he hung up on me. 
I did not recognize the voice. So then I went out and told O'Brien, 
Carpenter, and Sweeney that we had better watch, that Monty's gang 
was coming over to get you. O'Brien said. "The hell with Money. 1 
am not worried about that bastard.*” 

** ; So we sat around there on the coping talking. We stayed there 
about twenty minutes. I had a date, so I went over to keep it.' 

"Judging from the statement, was it after you left there that you 
were forced into a car as you related earlier ( 

"A. Yes. 

**Q. Then your statement continued in detail how you went over 
there and got O'Brien's car and parked it on Elliott Street, is that 
right 
"A. Yes. 


“Q. And you also on the third page of the statement give your 
reason as to what the cause of the trouble was? 

“A. Yes. 

“Q. That is a statement that you signed to the police? 

“A. Yes. sir. 


**Q. Is there anything that vou wish to sav to the Grand Jury 
with reference to the statement or the portions that I have just read? 

“A. No: I have nothing to sav. 

53 **Q. Is it in any way incorrect ? 

“A. Not that I can see; no. 

“Q. Would you say that it is correct? 

“A. Yes; it is correct. 

“Q. That is correct ? 

“A. Yes. 


“Q. Mr. Behrle. did vou see anv one with guns that night ? 

“A. Well. I imagine Sweeney had a gun. He had his hand in 
his pocket. I did not exactly see a gun that I remember. 

**Q. Is it not a fact that Monte Montgomery had a gun? 

“A. I do not think Monte had a gun. I am pretty sure he did not 
have a gun. 

“Q. In your statement—I withdraw that question. I think that 
is all. unless there is some specific question someone wants to ask. 

“(There was no response.) 

“Mr. Vkrxox. All right, just step out.'' 

Thereupon, the Government offered in evidence a stenographic 
transcript of the testimony of the defendant Harry Behrle at the 
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trial of Charles K. Warring and others, Criminal No. 586*24. in the 
District Court of the United States for the District of Columbia. 
It was stipulated by the defendant that if Mr. Myron Randolph, a 
court reporter, were called as a witness he would testify that he was 
present in Criminal Division No. 1 of the District Court of the United 
States for the District of Columbia on December S. 1936. and that he 
there reported the testimony of the defendant Harry Behrle and 
that the transcript. Government Exhibit No. 4. was an accurate 
transcript of what was said by the defendant Behrle at that time. The 
transcript was thereupon received in evidence and read to the jury 
as follows: 


“Harry Betirlk was produced was a witness on behalf of the 
54 United States, and, having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Go'.dstf.ix: 

“Q. Your name? 

“A. Harry Behrle. 

“Q. Where do you live, Behrle? 

“A. 338 Adams Street. Northeast. 

“Q. Do you know Joseph O'Brien ? 

“A. Yes. I do. 

“Q. Do you know William Carpenter ? 

“A. Yes. sir. 

“Q. How long have you known O'Brien? 

“A. Three or four years. 

“By the Court: 

“Q. How do you spell that—B-e-r-i-e-y? 

“A. B-e-h-r-l-e. 

“The Court. Go ahead. 


“Bv Mr. Goldstein: 

**Q. Directing your attention to the early morning of July *21, were 
you in the neighborhood of 21*2 Second Street. Southeast ? 

“A. Yes, I was. 


**Q. Now, about what time did you arrive there? 
“A. Well. I was around, there about 10 o'clock. 
“Q. At 10 o'clock ? 

“A. Yes. 

**Q. And did vou see O'Brien there? 

“A. O'Brien ? Yes. 


**Q. And did you see Carpenter? 

**A. Yes. sir. 

*‘Q. How long did you remain there? 

55 *‘A. I only remained there a little while, and I !e:t. 

**Q. And where did you go? 

“A. Do I have to answer that question. Judge? 

“The Court. Yes. sir. 

“A. I went to collect some money. 


“By Mr. Goldstein: 

“Q. Now. about 11:45 were you in the neighborhood of Second 
and East Capitol Street ? 
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“A. Yes. I was coming down there, on my way clown to the 
lunchroom. 

**Q. And what occurred at that time? 

‘•A. I met *Montv* Montgomery there. 

“Q. Where were you and where was lie? 

“A. He was coming down on the same side of the street I was. 

**Q. Did you see any automobiles, there? 

*'A. Nobody hut him. 

**Q. 1 say. did you see any automobiles? 

“A. A lot of automobile^, there. 

*’Q. Wlien you tir>t saw him at that place, where was he? 

•*A. He pulled up to the curb, and called me. 

**Q. He was in a car? 

“A. Yes. 

“Q. Was there anyone in the car with him? 

“A. Ye*. 

‘*Q. How many ? 

‘*A. Just one. 

“Q. And do you know who that was? 

* ; A. Yes. 

-Q. Who? 

* ; A. A fellow I know by the name of Sweeney. 

**Q. And which Sweeney? 

50 **A. A fellow named ‘Jack* Sweeney. 

**Q. Do vou see him here, now? 

“A. No. sir: 1 do not. 

‘‘The Court. Look and see if you can see him. 

“A. No: I don't see him over there, not the Sweeney I know. 
“By Mr. Goldstein : 

“Q. Did vou have am* conversation with Montgomery? 

“A. ‘.Monty* asked me where I was going. 

‘*Q. Now. do you see Montgomery there? 

“A. Yes. sir: I do. 

“Q. Which is he? 

“A. Sitting in the middle there [indicating], 

“Q. In the middle? 

“A. Yes. 

“Q. Do vou mean the third from this side: from the right? 

‘*A. Yes’. 

“Q. And what was the conversation that you had with him? 

“A. He asked me where was T going? 

‘‘Q. And what did you say? 

“A. I said. ‘I am going over to the lunchroom.* 

“Q, What did he say? 

“A. He said. ‘Come on. T will take you over there.’ 

“Q. He said. ‘Come on. I will take vou over’? 

‘‘A. Yes. 

“Q. And what did you do? 

“A. I got in the car and went over there with him. 

“Q. What happened when you got over there? 

“A. When I got over there I was sitting in the back and this fellow 
Sweeney got out. and I got out front and we left. 

“Q. And you left? 
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“A. Yes. 

57 “Q. "With Montgomery? 

“A. Yes. sir. 

“Q. Did you see anything happen over there? 

“A. No: I didn't see a thing happen. 

•*Mr. Goldstein. Mark this Government's Exhibit for identification 
No. f>. please." 

Mr. Robb. Mr. Burnett, do you agree that that is this document 
which lias been marked for identification as Government's No. *2? 

Mr. Burnett. That is right. 

Mr. Robb. It still bears the mark “Government No. 5.'* 

(Continuing reading:) 

“Q. Behrle. T show you what has been marked Government for 
identification No. 5 and call your attention to the signature ‘Harry 
Behrle* that appears on the last page, and ask you whether or not 
that is your signature.' 7 

Mr. Burnett. Now. we object, if the Court please, to any further 
testimony going in concerning the defendant Behrle. on the ground 
that it has been shown that at no time was he ever warned as to 
what his privilege was about testifying: but to the contrary he was 
told by the Court that he had to testify. As appears from this record 
which is now being read from Government's Exhibit No. 4. he turned 
to the Court and said to the Court. “Do T have to answer that. Judge?** 
And the Judge says. “Yes: you do." 

Now. we respeetfullv submit that this defendant at that time was 
under duress. He had been up to the Grand Jurv. back to the Court, 
and back to the Grand Jury, and now this is in Court and the Judge 
says to him. “Yes: you must answer it." Now. we submit that that is 
duress, and that where there is duress, and this duress compelled him 
to answer when he does not want to answer, that that cannot be the 
basis of any charge of perjury. 

The Court. I overrule the objection. 

Mr. Burnett. And permit us an exception. 

5S Mr. Robb. Did you answer the last question? (Continuing 
reading.) 

“Yes: that is my signature. 

“Q. Have you ever seen this statement before? 

“A. I never read it or had it read to me. no. 

“The Court. What did he say—never read it—what ? 

“The Witness. I never read it myself or had it read to me. I just 
signed it. 

“By Mr. Goldstein : 

“Q. Do von recall signing it ? 

“A. Yes: 

“Q. That was at police headquarters on the evening of July 24? 

“A. Yes: it was. 

“Q. Now. will you read the statement? This is the first time you 
have ever read it ? 

“A. Yes. 

“Q. All right. Read it now. 

“A. (The witness perused the document.) 

“Q. You have read it ? 

“A. Yes. 
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••Q. Does this serve to refresh your recollection as to what hap¬ 
pened on the early morning of July 21st? 

"*A. No: it does not. 

“Q. Did you make this statement? 

•*A. I had to make it. 1 mean I had to sign it. They made me 
sign it. 

”Q. They made you sign it? 

“A. Yes. sir. 

**Q. And whom do you mean by ‘they’? 

“A. Police. Kept me up all night, handling me and push- 
59 in<r me. 

"Q. Who ? 

“A. I don’t know all the police there. 

“Q. You know a lot of police, don't you? 

“A. No: I don't know a lot of police. 

“Q.. Do you know any of the police connected with this case? 

“A. I know them when I see them. 

“Q. How ? 

“A. I know them when I see them, now that tliev have been around 
up t here. 

”Q. Well now, who was it that made you sign this statement that 
you know of ? 

“A. I don't remember who it was. 

•*Q. All right: do you know Officer Salkeld? 

“A. I know of him: yes. 

“Q. Do you know Officer McVeary? 

“A. Yes: I know him. 

“Q. Were they present at the time you signed this statement? 

“A. 1 don't remember if they were or not. 

“Q. You don't remember? 

“A. No. 

“Q. I call your attention to the two signatures that appear in the 
lower left hand corner and ask you whether or not you recall those 
signatures being put on that paper. 

"A. I haven't remembered seeing them sign it. 

“By the Court: 

“Q. Do you say they were not there and witnessed your signature 
to that ? 

“A. 1 don't remember whether they were there or not. 

”Q. Will von sav whether thev were or not ? 

» • •• •< 

“A. I can t remember. 

“Q. Did you dictate that statement ? 

CO “A. No, sir; they dictated it to me. 

“Q. You never told them what was put in that statement; 
is that correct ? 

“A. I don't remember telling them anvthing. 

* c? t 

“The Court. Read the statement to linn and ask him sentence by 
sentence whether he made each statement. 

“By Mr. Goldstein: 

“Q. Do you recall stating at that time. “On July 20 at about 11:45 
P. M. I was on East Capitol Street between Second and Third 
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Streets when three carloads of men drove up to me.* Do you recall 
making that statement ? 

“A. No. I don't remember. 


“By the Court: 

“I don't remember it. 

“Q. You say—did it happen? 


“By Mr. Goldstein: 

“Q. Did you state that to Officer McYeary and Officer Salkeld? 
“A. I didn't have to state nothing. They just told me to sign the 


paper. 

“Q. Did you make that statement to Officer McYeary and Officer 
Salkeld? 

“A. I don't remember. 

“Q. Did you state anythin" like that to Officer McYeary and 
Officer Salkeld ? 

“A. I don't remember if I did or not. 

“Q. Did you further state: ‘They being two Ford Y-8‘s and a 
Packard coupe.’"- 

Mr. Burnett. Just a minute. If the Court please. I thought that 
those excerpts were quotes. 

Mr. Robb. That is right: do you want me to read the quotes? 

Mr. Burnett. Y'es: I would like the jury to know those ques- 
01 tions were based on that paper, and not just what Mr. Gold¬ 
stein put. 

Mr. Robil I will read the quotes every time [continuing] : 

“Q. Did you further state: ‘They being two Ford Y-8*s and a 
Packard coupe. The Packard coupe was driven by Charlie Warren, 
alias “Rags,*' and close by us was No. 0 Precinct scout car.’ 

“A. I don't remember. 

“Q. Did you state that to Officer McYeary and Officer Salkeld? 

“A. I don't recall. 

“Q. ‘When some men jumped out of one of the automobiles'- 


“By the Court: 

“Q. You sav vou didn't make it? 

“A. I said I don't remember it. 

“Q. I ask you to say whether you did make it. 
“A. I don't remember if I did make it. 

“The Court. Yery well. 


“By Mr. Goldstein: 

“Q. Did you further state: ‘And some men jumped out of one of 
the automobiles and grabbed me and forced me into an automobile 
that I found later was being driven by Marty Montgomery.’ 

“A. I don't remember it, no. 

“Q. You say you did or you did not ? 

“A. I don’t remember. 

“Q. Did you further state that ‘they asked me where O'Brien and 
Country was’? By the wav, do you know who ‘Country’ is? 

“A. Country—ves. I know Country. 

“Q. Who is Country ? 

“A. Country Carpenter, they call him. 
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•Q. The witness William Carpenter is called Country Car¬ 
penter? 

62 **A. Yes. 

**Q. And did you further state at that time that ‘they asked 
me where O'Brien anti Country was, meaning William Ilussell Car¬ 
penter. and I told them I did not know? 

“A. I don't remember making any of them statements. I was sick, 
and they kept me up all night long and I didn't know what I was 
saying. I had to sign to get out. 

•*Q. Did vou so state to Officer McYeary and Officer Salkeld? 

W A. I don't remember. 

“Q. And did you further state: ‘They said. "Never mind. Let's 
drive t<» Second and the Avenue, and we will find them'"? 

*A. 7 don’t remember. 

•*Q. Can vou sav whether vou did or did not ? 

"A. I don't remember. 

"Q, Did you further state: ‘There was in the crowd the following 
men: Cocky Ware. Jack Sweeney. Sam Bond. Charlie Warren, a fel¬ 
low they call "Legs'* Tate. Monty Montgomery. Teddy Tear, and a 
fellow who wears eyeglasses whom I do not know, and several others 
whom 1 do not know.’ Did you make that statement? 

“A. I don't remember making any such statement. 

“Q. You have no recollection about it at all? 

"A. No. 

"Q. Did you further state: ‘They took me from this point to Second 
and Pennsylvania Avenue. Southeast, where I was standing on the 
corner—where I saw standing on the corner Edward O'Brien. Carpen¬ 
ter. a soldier from Walter Reed Hospital named Sweeney and 
O'Brien's girl'? Did you make that statement? 

"A. I don't remember anything about that statement at all. 

"Q. Did you further state: “At this time T was being held a prisoner 
in Montgomery's car. and when we drove up where O'Brien 

63 and the rest of them were standing on the corner. Jack Sweeney 
and Charlie Warren got out of the automobile driven by Mont¬ 
gomery. and each one had a pistol in their hand, and they said to 
O’Brien, that is Carpenter and Sweeney, "you lousy bastard, get into 
this car”’? Did you make that statement? 

"A. I don't remember anything about that statement at all. 

“By the Court: 

~Q. You say you didn't make that statement ? 

“A. I said I don’t remember it. 

"Q. Is that statement true, that he just read to you? 

"A. I signed anvthing that night. Thev were pushing me 
around- 

"Q. I am not asking you that: I am asking you. is that true that is 
contained in there? Did that happen at that time? 

“A. I don’t remember if it happened or not. 

“By Mr. Goldstein* : 

"Q. Did you further state: ‘Country ran into the lunchroom and 
Sweeney followed. Montgomery said at this time “‘Get that fat fellow 
O'Brien and let him have it. Kill him.” Charlie Warren at this time 
hit O'Brien over the head and he fell. Jack Sweeney started shoot- 
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ing, and from where I was sitting I could hardly see much, hut there 
were two or three other guns going off. and Montgomery then said 
“Let's iret away from here”*? Did you make that statement? 

“A. I don't remember anythin*! about them statements at all. 

••Q. You say you did or you did not ? 

“A. T don’t remember anything. 

••Q. And did you further state at that time. ‘Then he. Montgomery, 
drove me to B Street. Northeast, between Third and Fourth. Streets, 
and he said, “we better get out here and get a cab" ’? 

“A. I don’t remember anything. 

“Q. Did you further state: ‘Montgomery locked the car and 
64 then we walked to Seventh and G Streets. Northeast. He, 
Montgomery, went up to take a cab. and I went to Hayden’s 
Beer Garden. 14th and E Streets. Southeast, where I met Country 


Carpenter*? 

“A. I don't remember anything about no such statement as that. 
”Q. Well now. after you left the neighborhood of Second 
Street, Southeast, in the automobile with Montgomery, where did 


you go ? 

“A. Went over to 4th and B. Northeast. 

“Q. And what happened there? 

“A. I irot out there and left Montv Montgomery there. 

“Q. And where did you go? 

“A. I went on home. 

*Q. Did you go to Hayden’s Beer Garden? 

“A. I don't remember going to no Hayden's Beer Garden. 
“Q. Would vou sav vou did or you did not? 

v ^ « • « * 

“A. I don t remember. 


“Q. Did you see Carpenter? 

“A. I don't remember seeing Carpenter. 

“Q. Did you see Carpenter at Hayden's Beer Garden? 

“A. I don't remember seeing Carpenter at all. 

“Q. Did you see Carpenter that night after the shooting? 

“A. I don't remember seeing Carpenter at all. 

“Q. Did you hear any shots fired? 

“A. I don't remember if I heard any shots or not. 

“Q. Did you further state at that time: ‘When I left the scene of 
the shooting Montgomery had a gun and wouldn't let me out of the 
car. While walking from Fourth and B Streets. Northeast, to 
Seventh and G Streets. Northeast. I said, “it's a dirty shame to 
shoot a man down like that”, and Montgomery replied, “I hope 
the bastards are dead". Montgomery also said. '“You had bet- 
65 ter go in hiding. I will straighten this all up” ’ ? Did you 
make that statement ? 

“A. I don't remember making statements. 

“The Coui.t. Any further questions? 

“Mr. Goldstein. I have no further questions. 

“The Court. I will commit this witness.” 

Mr. Robb. Call Sergeant Baker, please. 

Mr. Burnett. I understand, if the Court please. I assume Mr. 
Robb—it may be agreed between us that the stipulation you were 
reading and pointing out included in the questions of Mr. Goldstein 
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were quotations taken from the exhibit, now known as No. 2. which 
was known as Exhibit No. 5. 

Mr. Kobe. No. 5 at the time of the Warring trial. 

Thereupon. John K. Baker was produced as a witness on behalf 
of the United States, and. having been first duly sworn, testified as 
follows: 

That he was a Detective Sergeant of the Metropolitan Police De¬ 
partment and had been a police officer for 10 years; that in the month 
of November 1936. he was assigned to guard the defendant Behrle 
and a man named Carpenter: that this was about November 11. 1936, 
and at first he was guarding both men: that he stayed on that assign¬ 
ment approximately 3 weeks, working 8 hours a day: that there were 
other officers on the same assignment: that on November 13. 1936, 
at a restaurant or lunchroom run by Carpenter the witness had a 
conversation with Carpenter and Behrle who were together. 

The defendant objected to testimony concerning this conversation 
on the ground that anything other than what occurred at the trial 
was inadmissible. The objection was overruled and an exception 
noted. 

The witness thereupon testified that there was some conversation 
between him and Carpenter and Behrle with regard to statements 
the two men had made to the District Attorney or some police of¬ 
ficial, and Carpenter and Behrle asked the witness whether 
66 they would or could be charged with perjury if they did not 
testify; that witness told them they could: that Behrle said 
he didn't think that Carpenter could give much testimony because 
he did a lot of running on the night of the shooting: that after the 
Warring trial witness met the defendant Behrle on the street one 
night and during the course of the conversation said. “Well. I guess 
you got a lot of money out of that trial.*’; that Behrle said he didn't 
get a cent then: that witness said. “How about your friend Carpen¬ 
ter?" and Behrle replied. “No. he hasn’t got anything. I think he 
has left town.": that witness said to Behrle, '‘‘They don't need your 
testimony in the case after all.": that when witness first went on 
the guard detail. Behrle did not object to witness’ company; that 3 
or 4 days or a week later Behrle said he was suffering from ulcers 
of the stomach and couldn’t get proper attention or care and didn’t 
want to have to be bothered with anybodv or things going on. and 
it was inconvenient for him to be with Carpenter; that after that 
Behrle and Carpenter came to court to see about getting the guard 
taken off. 

On cross examination the witness testified that at the time he was 
assigned to stay with Behrle. Behrle complained of being sick; that 
the defendant had a cough and took medicine for his stomach con¬ 
dition after his meals: that witness didn’t recall him saying anything 
about tuberculosis; that he had gotten a lot healthier looking since; 
that witness was assigned to guard Behrle because it was thought 
something might happen to him: that later the guard was split up 
and witness was assigned to Carpenter; that later Carpenter left the 
jurisdiction of the District of Columbia. 

On re-direct examination the witness testified that Carpenter didn’t 
want to be guarded any more: that the defendant Behrle ate his 
meals while witness was guarding him; that he was not confined to 
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bed and was moving around; that he complained of being sick as he 
always did; that witness had known Behrle about 8 years. 

Thereupon, Ernest E. Thompson was produced as a witness 

67 on behalf of the United States and, having been first duly 
sworn, testified as follows: 

That he was a Detective Sergeant of the Metropolitan Police Force, 
having been a police officer about 15 years; that around the middle 
of November 1936, and on subsequent days he was ordered to act as 
body guard for the defendant Behrle and Carpenter; that he met the 
two men at 1509 Rhode Island Avenue and acted as their body 6uard 
for about 3 weeks thereafter; that on different occasions they talked 
about the shooting of O'Brien; that Behrle and Carpenter laughed 
and kidded one another about the shooting and Behrle kidded Car¬ 
penter about how fast he went out through the lunchroom; that 
Carpenter said he had made a statement to the police; that at first 
there was no objection to the witness’ presence, but 2 or 3 days after 
the detail commenced Behrle complained of his health, said he was 
sick and didn't like the idea of sleeping in Carpenter’s house and 
wanted to go home, and he was going to come down and see if he 
couldn’t get the guard taken off; that they went down to headquarters 
and Inspector Thompson refused to take the guard off and the witness 
went with Carpenter and Behrle to their lawyer’s office; that later 
on they came to court with their lawyers, and their lawyers made a 
motion to have their guard taken off; that later Carpenter and Behrle 
decided they wanted to separate so the detail was increased and wit¬ 
ness left Behrle and went with Carpenter; that during the time wit¬ 
ness was with Behrle, Behrle acted as though he was sick; that he 
was coughing, but witness did not know what was wrong with him. 

Thereupon, the Government rested. 

Counsel for the defendant moved the court to direct a verdict for 
the defendant on the grounds that the proof did not conform with 
the indictment and on the second grounds that the proof was insuf¬ 
ficient to sustain a conviction of perjury. Counsel made the further 
motion to strike the testimony of the various witnesses on the grounds 
of the previous motions. 

68 The Court overruled the several motions and granted an 
exception. 

The defendant then offered in evidence the record of the convictions 
of the six men in the Warring case and Defendant’s Exhibit No. 1, 
consisting of the questions which the court had ordered the defendant 
to answer while before the Grand Jury. 

The record of the convictions in the Warring case was received in 
evidence, but Defendant’s Exhibit No. 1 was excluded on the ground 
that it was not material to the cause in issue, and an exception was 
granted. The defendant then rested. 

Charge to the Jury 

The Court (Adkins. J.) Now. Ladies and Gentlemen, it is your 
duty to examine this evidence vou have heard and ascertain the facts 

•• v 

which you think it establishes, and apply to those facts the principles 
of law which I am about to state to you, and then conclude whether 
your verdict should be guilty or not guilty. 
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Now. as in all criminal cases, the facts are for you to decide, and 
you alone. If you think I have any opinion as to the guilt or innocence 
of the defendant, you will please disregard that, because that is for you 
and you alone to decide. 

Now. in all of these criminal cases, as you know, there are certain 
principles involved. You have been over them before, but I will state 
them again for you. 

The defendant is presumed to be innocent, and that presumption 
continues throughout the case until it has been overcome by the 
evidence beyond a reasonable doubt. 

The burden of proof is upon the Government to establish the guilt 
of the defendant beyond a reasonable doubt. That expression. I know 
you are all familiar with, and a restatement of it does not help very 
much. L is a doubt which is based upon your reason or which occurs 
from the evidence or the lack of evidence. It is the sort of a doubt 
which would cause you to refuse to act in the more important business 
affairs of your own life. 

09 The credibility of the witnesses is exclusively for you to 

determine. In this case the defendant has not testified. 

Now. that i> his right. Every defendant in a criminal case can 
testify or not. as he elects. If he does not testify, lie is acting within 
his right, and you must not draw any presumption against him because 
of the fact that lie did not testify. 

Now. the charge in the indictment is perjury. The statute provides 
in substance that every person who. having taken an oath in a court 
of justice to tell the truth, who willfully and contrary to that oath 
states or subscribes any material matter which he does not believe 
to be true, shall be guilty of perjury. 

Now. the indictment charges that an indictment had been returned 
in this court, number ">8624. charging Charles R. Warring and a 
numberof other persons with having commit ted assault with a danger¬ 
ous weapon and assault with intent to kill, that assault having been 
committed on or about July 21. 1930. Then this indictment that you 
are trying continues and alleges that the indictment against Warring 
was 1 being tried in this Court on the 8th day of December of last year, 
and that during the course of the trial of that indictment, this de¬ 
fendant Harry Behrle. was sworn as a witness on behalf of the 
Government. 

Now. I believe counsel for the defendant agree that all of those facts 
have been established? 

Mr. Burnett. Yes. sir. 

The Court. So you need not concern yourselves about that. 

Then the indictment further charges that the defendant Harry 
Behrle. after he had been so sworn as a witness, did unlawfully, know¬ 
ingly. and willfully falsely testify that he did not remember whether 
or not he had made certain statements on Friday. July 24.1936. which 
statements are set forth in the indictment. 

Then the indictment continued and alleges that this statement by 
the defendant Behrle that he did not remember whether or not he 
had made certain statements in July, the statement that he did 
70 not remember was willfully false, and that as a matter of fact 
he did remember at the time he was testifying in this court in 
the Warring case in December last that he had made these statements 
in the preceding July. 
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Now. counsel for the Government contends that the evidence has 
established beyond a reasonable doubt the fact that the defendant 
Harry Behrle did remember that he had made such statements; while 
counsel for the defendant contends that the evidence does not show 
beyond a reasonable doubt that the defendant did remember having 
made those statements. So that the question you have then to decide 
is whether or not the defendant, when he was called as a witness in 
this case, just a year ago. in the trial against Warring, did or did 
not remember having made the statements to the police authorities in 
July of 1936. 

Now. you will notice that there are several elements to the offense. 
One of them is that the false statement must be a material matter. 
Well. I instruct you as a matter of law that the statements, that the 
testimony involved, was in a material matter. So that you need not 
spend any question, any time on the question as to the materiality 
of that alleged false testimony. 

Now, the indictment, the offense, the definition of the offense, 
rather, requires that the false testimony shall be given willfully. 
That means intentionally, with an intent to deceive. Now. there you 
have the real issue between the Government and the defendant in 
this case. The Government savs that the evidence shows bevond a 
reasonable doubt that on December 8. when the witness was testifying 
in a case on trial in this court, that he did remember having made 
the statements in July. And counsel has argued to you the various 
items of evidence which causes them to make that contention. Coun¬ 
sel for the defendant say that the evidence does not show that he 
remembered, but on the contrary that you should conclude from this 
evidence that he did not remember in December last whether or not 
he had made these statements to the police authorities in the preceding 
July. 

71 So that the question for you to determine is whether or not 
he really has forgotten, or whether or not he remembered 
that at the time he was testifying, whether he did remember that he 
made these statements in the preceding July. 

Now, if you believe that the defendant did remember them, but 
was afraid to testify because of what might happen to him in case 
he did give testimony against the defendants, that is no defense. 
The question you have to determine is whether or not he did remem¬ 
ber or whether or not he normally should remember what he said 
at those times. 

And it is not necessary for the Government to prove that he re¬ 
membered the exact language that was said before: it is the substance 
that is important. If at the time he was testifying in December, 
you believe that he remembered the substance of what was said in the 
statement, but had forgotten the precise language, that would not be 
a defense. 

Is there anything else, gentlemen, you would like? 

Mr. Burnett. We would just like to renew our exceptions to Your 
Honor's charge upon the materiality of the testimony. And would 
Your Honor say to the jury that the fact that the indictment has 
been charged is not to be regarded as any evidence of the offense. 

The Court. Yes. The mere fact that an indictment has been pro¬ 
cured against the defendant is not any evidence at all of the fact he 
has committed the crime; but is a mere statement of the offense, 
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of the Government's charge, and shows what it is called upon to 
prove. 

You think it would be well to take, in addition to the indictment, 
the statement, the signed statement in July? 

Mr. Robb. Yes, sir. 

If the Court please, before the jury retires, may we approach the 
bench for a moment ? 

The Court. Very well. 

(Counsel conferred with the Court at the bench, in a low tone, as 
follows:) 

72 Mr. Robb. If Your Honor please, I wonder if Your Honor 
would consider charging that the Government need not prove 

he falsely testified about every single one of the statements set forth 
in the indictment, but if he testified falsely about any of those state¬ 
ments he is guilty of perjury? Does Your Honor follow me on 
that ? 

The Court. Yes. 

Mr. Burxktt. We object to that, if the Court please, because it is 
charged in the indictment—the word “statements*' is used and there 
is only one statement set forth. 

Mr. Robb. It says “statements.” 

Mr. Burnett. I know: it uses the word “statements" and sets 
forth only one statement. 

The Court. Well then, I will have to leave them to determine 
whether it is material, because some of the statements might not be 
material. 

Mr. Robb. Perhaps it will just confuse the jury. We better leave 
it the way it is. 

Mr. Burnett. Now, while we are here, if Your Honor please, I 
make a motion to withdraw a juror and continue the case for Your 
Honor making the suggestion whether or not we should let them take 
the statement to the jury. 

The Court. I won’t ask you to answer that. 

Mr. Burnett. Your Honor will let them take the statement? 

Mr. Robb. You don’t want them to have it? 

Mr. Burnett. Xo: we don’t want them to have any help. 

Mr. Robb. Do you want them to have the carbons? 

Mr. Burnett. We object to the whole thing. 

The Court. I will let them take that statement. 

Mr. Burnett. And permit us an exception? 

The Court. You have an exception to them taking the statement. 

Mr. Robb. Does Your Honor want the carbons to go? 

73 The Court. Xo. 

Mr. Robb. Just the original? 

The Court. Just the original. 

(Counsel resumed their seats at the trial table, and the trial pro¬ 
ceeded as follows:) 

The Clerk. The jury will retire. 

Mr. Burnett. Would Your Honor make as part of the record the 
fact, you gave them the statement and the indictment, too? 

The Court. Yes. 

(Whereupon, at 2:10 o'clock p. m., the jury retired to consider 
of their verdict.) 
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Government Prayer No. One 

You are instructed that one of the elements of the crime of per¬ 
jury is that the false swearing must be as to a material matter. If 
you find beyond a reasonable doubt that the defendant Behrle testi¬ 
fied at the trial of Charles R. Warring, and others, that he. Behrle. 
did not remember having made to Watson Salkeld, Jr., and Thomas 
M. McVearry the statements set forth in the indictment, then I in¬ 
struct you as a matter of law that such testimony of Behrle. tbat¬ 
he did not so remember, concerned a material matter. 

Granted. Exception to defendant 

That thereupon the jury retired and thereafter returned its ver¬ 
dict, and on February 15, 1938. counsel for the defendant moved the 
court to sentence defendant under the Federal statute as to perjury 
(18 U. S. C. Sec. 1310) and not under the District Code, but the same 
was denied, the Court holding that it was compelled to impose a 
minimum sentence of two years under the District Code and defend- 
ant was thereupon sentenced to not less than 2 vears and not more 
than 2 years and 6 months imprisonment. Defendant excepted 
thereto. 

All and every of the exceptions hereinbefore stated were duly noted 
by the court at the time made and the court accordingly signs 
74 this Bill of Exceptions, now for then this 22nd dav of April, 
A. D. 1938. 

Jesse C. Adkins. 

Approved: 

John Edgar Chadwick. 

Roger Robb, 

Assistant United Slates Attorney. 

4/22/38. 

[Endorsement on cover:) No. 7118. Harry Behrle. Appellant, 
vs. United States of America. United States Court of Appeals for 
the District of Columbia. Filed Feb. 23, 1938. Joseph W. Stewart, 
Clerk.] 
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In the United States Court of Appeals for 
the District of Columbia 

January Term, 1938 


No. 7118 

Harry Beklrle, appellant 

v. 

United States of America, aitellee 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OE FACTS 

The appellant has been convicted of perjury and 
sentenced to serve not less than two vears nor more 
than two years and six months in the penitentiary. 
The indictment charged that the perjury involved 
occurred on December 8, 1936, at the trial of one 
Charles R. Warring and others in the District 
Court of the United States for the District of Co¬ 
lumbia. The indictment alleged that the appellant 
falsely testified that he did not remember whether 
on July 24, 1936, he had made certain specified 
statements to two members of the Metropolitan Po¬ 
lice Department. 

On this appeal the appellant contends that the 
evidence does not support the judgment. 

(i) 


At the trial of Belirle tlie following facts were 
disclosed bv the evidence: 

9 / 

On the night of July 20, 1936. one Joseph E. 
O’Brien was shot and seriously wounded as he 
stood in front of a lunchroom at 210 Second Street, 
Southeast, in the citv of Washington. Belirle was 
present at the time of the shooting, but the police 
did not locate him until the afternoon of July 24, 
when lie came to headquarters and surrendered. 
He said, “Well. I guess you have been looking for 
me: here I am.” He was told that it would be nec¬ 
essary for the police to hold him as a witness, and 
he was sent to the witness room at No. 11 Precinct. 
This was between four and five o’clock in the after¬ 
noon. and there was no stenographer then available 
at headquarters (R. 14, 15, 21). Early in the eve¬ 
ning, however, Belirle was returned to headquarters 
where he was interviewed by several police officers 
and made a statement about the shooting which was 
reduced to writing and signed by him. Present at 
the interview were Inspector Thompson, the Assist¬ 
ant Superintendent of Police in command of the 
Detective Bureau (R. 21), Lieutenant Cox (R. 14), 
Sergeant Sullivan, the typist (R. 22), Detective 
Salkeld (R. 23), and Sergeant McVearry (R. 24). 

Belirle told the police that O'Brien had been shot 
because of “hard feelings” between O'Brien's 
gang and another faction headed bv one Montv 
Montgomery. On the night of the shooting, said 
Belirle, he had been with O'Brien in front of the 
lunchroom on Second Street when someone called 
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him on tlie telephone and warned him that Monty’s 
gang was coming over there to get him. He re¬ 
layed this warning to O'Brien, who refused to be 
alarmed, and Behrle then left (R. 15, 18, 19). As 
he walked along the street near the restaurant, 
Behrle said, three carloads of men drove up to him. 
One of the ears was driven bv Montv Montgomerv, 
another by Charlie Warring. Some men jumped 
out of Montgomerv’s car. grabbed Behrle, and 
forced him into the car. “There was in the crowd,” 
Behrle said, “the following men. Cocky Ware, 
Jack Sweeney, Sam Bond, Charlie Warren (War¬ 
ring), * * * Monty Montgomery, Teddy 
Tear * * * (R. 17). The men asked Behrle 

where O'Brien was but he said he did not know. 
They then drove to the restaurant on Second Street, 
where O'Brien was still standing on the sidewalk. 
Several of the men jumped from the cars with 
pistols in their hands, and when Montgomery cried, 
“Let him have it, kill him”, they shot O'Brien. 
Behrle said that while this was going on he was 
held a prisoner in Montgomery's car, covered by 
Monty’s pistol, and that after the shooting Mont¬ 
gomery took him to Seventh and G Streets, North¬ 
east, where he was released: that Montgomerv sug- 
gested that Behrle go in hiding until Montgomerv 
could “straighten this all up" (R. 15, 17, 18). 
Behrle finallv decided to surrender himself at 
headquarters (R. 19). 

This statement of Behrle was taken on the type¬ 
writer by Sergeant Sullivan (R. 22, 23, 16, 21, 24). 
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After the statement was typed Behrle read it over 
carefully, said it was the truth, and signed each of 
the three pages. He also corrected-three mistakes 
on the second page, placing his initials opposite each 
correction. Two carbon copies were similarly 
signed and corrected by Behrle (R. 16, 21, 22, 23, 
24). Detectives Salkeld and McYearry signed as 
witnesses (R. 24). It was about half past eight in 
the evening of July 24, when the statement was 
signed. The uncontradicted evidence at the trial 
of Behrle showed that during the interview he was 
not threatened or coerced in anv wav; that he was 
friendly and cooperative and in full possession of 
his faculties (R. 16, 20, 21, 23, 24). 

After the interview of Julv 24, Behrle was held 

m/ / 

until he could be confronted with another witness, 
and was then released (R. 22). On several ocea- 
sions daring the next jew weeks, however, he re¬ 
turned to headquarters to give the police informa¬ 
tion with respect to the whereabouts of some of the 
men who were named in his statement a)id who had 
not been apprehended. He “was very influential 
in helping the department clear up the O'Brien 
case.” And in none of his conversations with the 
police did Behrle repudiate his statement of July 
24 (R. 16,17, 22). 

Early in November 1936 Behrle and another wit¬ 
ness named Carpenter went to police headquarters, 
where Inspector Thompson told them that they 
might be “taken for a ride,” that the Warring 
gang—Charlie Warring and Monty Montgomery 


and others—had put a price of $2,000 on their 
heads. Behrle and Carpenter said they had heard 
of this, had also heard that O'Brien’s hospital bills 
would be paid by the gang*, and Behrle added that 
he was in fear because a man had peered in the 
window of his bedroom at night. Behrle and Car- 
penter appeared frightened and nervous, and In¬ 
spector Thompson assigned them a police body¬ 
guard (R. 19, 20, 22). This guard was continued 
for several weeks. Behrle discussed the circum¬ 
stances of the shooting freely with his guard; on 
one occasion, on November 13,1926, Behrle’s state¬ 
ment to the police was mentioned and he asked the 
police officer whether he could be charged with per¬ 
jury if he did not testify against the men who had 
shot O'Brien (R. 38, 39). The presence of the 
guard—or some other influence—apparently re¬ 
stored Behrle *s courage, for he finally applied to 
the court for an injunction, restraining the police 
from protecting him (R. 38, 39). 

On November 17, 19SO, Behrle testified before 
the Grand Jar// with respect to the O'Brien shoot¬ 
ing (R. 25-30). His written statement of July 24 
was shown to him (R. 25, 28), and the more im¬ 
portant portions of the statement were read to him 
by the Assistant District Attorney who conducted 
the examination (R. 25, 28-30). Behrle testified 
that lie had made the statement and that it was in 
every way correct (R, 25, 28, 30). The men named 
in Behrle's statement were thereafter indicted by 
the Grand Jurv, the charges being assault with a 

*7 O C? 
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dangerous weapon and assault with intent to kill, 
and the complaining witness being O'Brien (R. 
14, 17). 

The O'Brien ease came on for trial, and on 
December 8,1936, exactJjj three weeks after his ap¬ 
pearance he fore the Grand Jury, Belirle was called 
as a government witness. He testified that he had 
been with O'Brien on the night of the shooting; 
that he had left O'Brien at the lunchroom and 
walked away; that as lie was returning to the lunch¬ 
room Monty Montgomery drove up and offered him 
a “lift’' and he accepted the invitation; that a man 
named Jack Sweenev—who was not the Sweeney 
on trial— and no one else, was with Montgomery; 
that they drove to the lunchroom where Behrle and 
Montgomery got out and left; that Behrle **didn't 
see a thing happen'* at the lunchroom (R. 31-33). 
Surprised by this change in Behrle ? s testimony, the 
Assistant District Attorney showed him his written 
statement of July 24, and asked him whether he 
had made it (R. 33, 34). Behrle replied that al¬ 
though lie had signed the statement, he had never 
read it, nor had it ever been read to him (R. 33). 
After reading the statement in court, Behrle testi¬ 
fied that he could not remember having made it, or 
any part of it ( R . 34-37); that he could not remem¬ 
ber whether the events described in the statement 
had occurred, could not even remember whether he 
had heard any shots ( R . 36, 37) ; that “I don't re¬ 
member anything" (R. 37). 


I 

The indictment upon which Behrle was tried in 
the instant case charged that he lied when he testi¬ 
fied that he could not remember having made the 
statement to the police on July 24,1936. 

The appellant offered no defense whatever at his 
trial. 

ARGUMENT 

I 

Assignment of error Number 1 

The appellant refers to Assignment of Error 
Number 1 as the “opening address.” He states 
generally that the Court erred in allowing the Dis¬ 
trict Attorney when making his opening address 
to attack the character of the defendant by alleged 
connection with unlawful activities which were not 
involved in the crime of perjury and which were not 
admissible in evidence at the trial. He then spe¬ 
cifically designates in his brief the part which he 
states was most objectionable. This part of the 
District Attorney’s opening statement appears in 
the record at pages 13, 14. 

The appellant then proceeds to argue that the 
thought conveyed by this statement of the District 
Attorney is one of bribery or of personal gain and 
that the statement was not followed up in the trial 
by any evidence of such fact and that, therefore, 
the statement was a deliberate attempt to place a 
prejudice in the minds of the jurors against him. 

Let us analyze the assertions and the argument 

95700—3S-2 
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of the appellant. In the first place, the appellant 
charges that the opening statement of the District 
Attorney connected him with certain unlawful 
activities not involved or related in any way to the 
crime of perjury, but does not specifically designate 
what these alleged unlawful activities were. It is 
difficult for the Government to answer this charge 
without a specific reference to the record. If he 
refers to the statement by the District Attorney 
that O'Brien was in the bootlegging business and 
that he was sought by a competitor, Monty Mont¬ 
gomery (R. 11-13), then it will suffice to say that 
this was merely a paraphrase of what Behrle, the 
appellant, told the police about the shooting (R. 
17-19). The District Attorney did not say that 
Behrle was a bootlegger but merely recounted in 
narrative style what Behrle had said about the 
shooting. 

With respect to the statement to which the ap¬ 
pellant specifically refers, the conclusion drawn by 
him is without consequence. If the fact was ad¬ 
missible in evidence, then the District Attorney was 
justified in making this statement to the jury as 
part of what he expected to prove. Such evidence 
tended to show the motive of the defendant and 
tended to throw light on the particular fact that 
he did remember and to explain his conduct. 
Means v. United States, 62 App. D. C. 118. More¬ 
over, the fact that such evidence might have inci¬ 
dentally exposed certain unlawful activities of the 
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defendant could not in any way have prejudiced 
him. O'Brien v. United States, No. 7112, decided 
by this Court July 11,193S. 

The assertion by the appellant that there was no 
evidence to support this particular portion of the 
opening statement, which he -says is objectionable, 
is a misstatement. The record discloses that evi¬ 
dence was presented to the jury to show that 
Behrle was induced to take the attitude, which he 
did, at the trial either by fear of reprisal or some 
other influences between the time he made the state¬ 
ment to the police and the time he took the stand. 
The witness, Clement F. Cox, testified (R. 19, 20) 
that Behrle and Carpenter came to Headquarters 
and talked with him and Inspector Thompson in 
November 1936. (Behrle’s statement to the police 

was made July 24th, 1936.) He testified further 
that after Inspector Thompson had told them their 
lives were in danger and a price had been put on 
them, Carpenter and Behrle said they had received 
that same information two weeks before; that 
Behrle said he was in fear because a man came and 
looked into the window of his bedroom one night 
and he, Behrle, jumped under the bed and pulled 
the covers oft and rolled up in them; that Behrle 
and Carpenter appeared to be frightened, nervous, 
and excited. Inspector Thompson's testimony 
was to the same effect (R. 22). The witness, John 
K. Baker, testified that he had a conversation with 
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Behrle with regard to the statement made by 
Behrle to the police and that Behrle asked him 
whether he would or could be charged with perjury 
if he did not testify (R. 38). 

II 

Assignments of error Numbers 2 and 3 

These Assignments refer to Behrle ? s statements 
that the shooting was the result of a bootleg war. 

The record shows that in his statement, viz the 
last three paragraphs thereof (R. 19), Behrle dis¬ 
cussed his connection with the bootlegging busi¬ 
ness to explain the background of the shooting and 
why he knew Montgomery and his men and was 
able to identify them. Under the circumstances the 
entire contents of the statement were clearly ad¬ 
missible since then tended to show that Behrle had 
in fact known the people whom he identified to the 
police and further tended to show that he had an 
excellent reason to remember the things which he 
had told the police and which he afterwards swore 
he did not remember. Behrle’s connection with the 
bootlegging racket was also competent as tending 
to shed light upon his motive for repudiating his 
prior statements to the police, which statements 
implicated Montgomery and other fellow bootleg¬ 
gers. Because the statement incidentally showed 
that Behrle was engaged in an illegal activity did 
not render it incompetent or prejudice the defend¬ 
ant in any manner. 
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O'Brien v. United States, supra; Means 
v. United States, supra; State v. Storey, 148 
Minn. 398, 182 K W. 613; People v. Reitz, 
Cal. App., 261 Pac. 526. 

Ill 

Assignment of error Number 4 

This Assignment of Error is directed to the prop¬ 
osition that the proof is insufficient to support a 
conviction for perjury. In other words, appel¬ 
lant contends that the Government did not follow 
the common law rule of proof and that, therefore, 
no conviction is possible without a strict compli¬ 
ance with this rule. 

At common law the broad rule existed, in respect 
of the crime of perjury, that the charge had to be 
proved by the direct and positive testimony of two 
witnesses, or of one witness supported by corrobo¬ 
rating circumstances. See Clayton v. United 
States, 284 F. 537; and compare Hammer v. United 
States, 271 U. S. 620, 626, 627. This rule in¬ 
volved two propositions, one regarding the quan¬ 
tum of the evidence, and the other the kind or 
quality of the evidence. It appears that the courts 
have had to consider the former more frequently 
than the latter. See Marvel v. State, 33 Del. 110, 
131 Atl. 317. The former presents no problem in 
the case at bar, for if the character of the evidence 
is acceptable, at least two witnesses testified con¬ 
cerning it. Therefore, we shall direct our efforts 
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to establishing that the rule has not been violated 
in its latter aspect. 

As to the second phase of the rule, namely the 
requirement of positive and direct evidence, it ap¬ 
pears that there is a very serious conflict in the 
authorities, the majority holding to this require¬ 
ment and rejecting circumstantial evidence to 
prove a perjury case, while the minority sees no 
reason in these modem times to cling to the old 
common law distinctions in proof between perjury 
and other crimes and concludes that anv kind of 
proof that would be sufficient in any other criminal 
ease should likewise be sufficient in a perjury case. 
Therefore, it will be seen that the minority accepts 
circumstantial evidence as adequate. 

The Federal cases which support the majority 
view are Allen v. United States, 194 Fed. 664 (C. 
C. A. 4th); United States v. Otto, 54 F. (2) 277 
(C. C. A. 2nd) and Clayton v. United States (C. C. 
A. 3d) supra. Gordon v. United States, 5 F. (2), 
(C. C. A. 8tli) 943 appears to support the minority 
view. Three outstanding decisions of State courts 
upholding the minority side are State v. Storey, 
148 Minn. 398, 182 N. W. 613; State v. Ccrfoglio, 
46 Nev. 332, 213 Pac. 102 and Marvel v. State, 
supra. See also 15 A. L. R. 634; 27 A. L. R. 857; 
and 42 A. L. R. 1063. This Court in Cook v. United 
States, 26 App. D. C. 427, while not expressly 
passing upon this proposition, seems to incline in 
the direction of the majority rule. However, in 
that case there was no question involved with re- 
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spect to circumstantial evidence and this Court had 
no occasion to consider the sufficiency of proof by 
that type of evidence. The charge of perjury in 
that case apparently was susceptible of proof by 
direct and positive evidence. This Court, after re¬ 
iterating the common law rule, stated that the evi¬ 
dence fell short of the rule in not being direct and 
positive, and furthermore, that the proof of cor¬ 
roborating circumstances was not sufficient. 

In this case the appellant perjured himself in 
testifying that he could not remember having made 
the statement which he had made to the police or 
any part of it; that he could not remember whether 
the events described in the statement had occurred; 
that he could not even remember whether he had 
heard any shots and that “he didn’t remember any¬ 
thing.” In the sense of a categorical contradiction 
it was impossible to produce any witness who could 
invade the defendant’s mind and testify to the fact 
that the defendant did remember. The nature of 
the case was such that it was not susceptible of that 
type of proof. However, the proof by the Govern¬ 
ment of all of the attending and surrounding cir¬ 
cumstances clearly and indisputably established 
that the defendant did remember. The result is 
that under the peculiar features of this case the 
evidence which the Government adduced in order 
to convict this defendant of perjury was the most 
positive and direct available under the circum¬ 
stances—it was the best evidence of which this type 
of case is susceptible. 


The Government does not argue herein in favor 
of the minority rule (although it prefers it, and 
should like to see this Court adopt it), nor does it 
ask this Court to write an exception into the rule as 
it existed at common law. We simply say that be¬ 
cause of the nature of this case, that is, because it 
was not susceptible of direct proof in a categorical 
sense, the evidence offered was as positive and di¬ 
rect as could possibly be available under the cir¬ 
cumstances. In order to be entirelv frank about 
the situation we might state our position differ¬ 
ently, as follows: That the rule preventing the use 
i of circumstantial evidence to prove perjury does 
not apply if the nature of the case is such that it 
is not susceptible of direct proof. In other words, 
that the broad rule of the common law was not de¬ 
signed to apply to a case which could only be proven 
by circumstantial evidence. The courts have recog¬ 
nized that the rule has its limitations. For in¬ 
stance, if oral evidence is not relied upon bv the 
prosecution to prove the charge of perjury, the 
quantitative theory is deemed inapplicable. See 
United States v. Wood, 14 Pet. 430; Jacobs v. 
United States (C. C. A. 6th), 31 F. (2) 568; and 
Pawley v. United States (C. 0. A. 9th), 47 F. (2) 
1024. In the Wood case the Supreme Court, in 
holding that it was not necessary on the part of the 
prosecution to produce a living witness and that 
perjury could be proved by documentary evidence 
alone, said: 
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lie is charged with having sworn falsely 
in respect to the cost of the goods contained 
in the invoice, bv which lie made his entrv 
of them. To maintain the charge, the 
United States must prove that he paid a 


larger price. 


The best evidence, it is ad¬ 


mitted, must be introduced to establish that 


fact. What is the best evidence in respect 
to its qualitj), as distinguished from quan¬ 
ta // or measure; it being in the former sense 
that the best evidence is required? It is 
that seeondar // or inferior evidence shall not 
be substituted for evidence of a higher na¬ 
ture, which the ease admits of. The reason 


of the rule is that an attempt to substitute 
the inferior for the higher, implies that the 
higher would give a different aspect to the 
case of the party introducing the lesser. 1 
Russell. 437. “The ground of the rule is a 
suspicion of fraud.” But before the rule is 
up'plied, the nature of the ease must be con¬ 
sidered, to make a right application of it; 
and if it shall be seen that the fact to be 


proved is an act of the defendant, which, 
from its nature, can be concealed from all 
others except him whose cooperation was 
necessary before the act could be complete, 
then the admissions and declarations bv the 
defendants, either in writing or to others, in 
relation to the act, become evidence. It is 
no longer a question of the quality but of the 
quantity of evidence, when it is said, as it is 
in this case, that his associate in the transac¬ 
tion should be introduced. For instance; 
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we will suppose that the letters of the de¬ 
fendant in this case speak of the cost of the 
goods in the invoice, to which the defendant 
swore, and that thev show the goods did cost 
more than they are rated at in the invoice; 
the quality of the evidence is of that char¬ 
acter that it cannot be inferred that superior 
evidence exists to make that fact uncertain. 
Unless such inference can be made, the evi¬ 
dence offered is the best evidence which the 
nature of the case admits. The evidence is 
good under the general principle that a 
man's own acts, conduct, and declarations, 

where veluntarv. are alwavs admissible in 

• • 

evidence against him. [ Italics supplied.] 

A case precisely in point and a fountainhead of 
this doctrine is People v. Doodtj f 172 N. Y. 165; 64 
X. E. 807. In that case the charge of perjury was 
based upon the testimony of the defendant as a 
witness in a case to the effect that he did not re¬ 
member certain facts which were material and nec¬ 
essary and which, it was alleged, were well known 
to the defendant. The Court of Appeals of New 
York had this to sav, among other things: 

In order to sustain the charge of wilful 
and corrupt,perjury against the defendant, 
the prosecution was bound to prove to the 
satisfaction of the jury that the defendant 
did remember that lie had made the corrupt 
and fraudulent agreement with Fielding. 
* * * It was competent for the people to 
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sustain that issue bv circumstantial evi- 

%> 

douce. The rule that prevails in cases of 
perjury where one oatli is placed against 
another, that there must bo two witnesses to 
prove the charge, or in case only one witness 
is produced, there must be independent cor¬ 
roborating circumstances, has no applica¬ 
tion to this case. There was no witness pro¬ 
duced upon this trial who could swear that 
the defendant knew and remembered the 
facts which were the subject of inquiry. 
That issue had to be determined upon cir¬ 
cumstantial proof. * * * The general 

doctrine to be found in these authorities 
warrants the conclusion that a witness who 
swears falsclv, wiifullv and corruptlv to the 
effect that he dot's not remember certain ma¬ 
terial facts involved in the issue on trial 
when in truth they are within his knowledge 
and recollection, is guilty of perjury. 
[Italics supplied.] 

Those Federal Courts which have had occasion 
to deal with this precise question and which oppose 
the circumstantial evidence rule as adopted by the 
minority do endorse the JDoody case. In United 
States v. Otto, supra, the Court saidas follows: 

People v. Doody, 172 N. Y. 165, 64 N. E. 
807, is an instance of a conviction for perjury 
based on testimony of a defendant that he 
did not remember at a subsequent trial facts 
to which he had testified several times before 
and concerning which his memory had re- 
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ccntlv been refreshed. In that ease the sub- 
ject matter dealt with was that intangible 
something called memory, and the proof, 
while ealted circumstantial, teas as direct as 
the subject matter permitted. It is obvious 
that all knowledge, apart from that possessed 
by the person himself, as to what one does 
remember, lies in what common experience 
shows he ought under given circumstances to 
remember. Proof of the ultimate fact can 
rise no higher than the limitations of human 
nature will allow, and when as direct proof 
of a fact as that fact will ever, not in the par¬ 
ticular instance (done, but always, permit, the 
general rule will not preclude a conviction 
when the presumption of innocence has been 
overcome and no reasonable doubt of guilt 
remains. See Marvel v. State (Del. Sup.), 
131 A. 317, 42 A. L. R. 1058. 

Cases which hold that circumstantial evi¬ 
dence is never enough to support a convic¬ 
tion for perjury are illustrated by Clayton v. 
United States (C. C. A.) 284 F. 537. and 
Allen v. United Slates (C. C. A.) 194 F. 664, 
39 L. R. A. (X. S.) 385. Without doubt they 
are in the majority. To the extent that 
whenever the subject matter is in its nature 
susceptible of direct proof, we agree with 
them. 

The subject matter here was whether the 
defendant talked to O'Connell in 1927 about 
the Albany Baseball Pool. That was sus¬ 
ceptible of direct proof, although we may 
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well assume that no such proof was actually 
obtainable. Inability, or failure for any 
other reason, to produce it at this trial, left 
a charge capable in its nature of being proved 
bg direct and positive evidence U'hollg im¬ 
proved by such evidence and so unproved as 
a malter of law. [Italics supplied.] 


Another case is Allen v. United States, supra. 
This was a case where the subject matter was un¬ 
doubtedly susceptible of proof by direct and posi¬ 
tive evidence. The Court in its opinion said: 


It way well be that </• conviction wight be 
sustained under still other circumstances, 
although the living witness was not forth¬ 
coming. If so, the evidence that the defend¬ 
ant had in fact forsworn himself must be 
direct and positive. If true, it must demon¬ 
strate the defendant’s guilt. Such was the 
testimony held sufficient in People v. Doody, 
172 X. Y. 165. 64 X. E. SOT. We have ex¬ 
amined the other authorities relied on bv 
the government. Xone of them sustain its 
contention. We have already quoted from 
Green leaf on Evidence. 30 Cvc. 1452, in so 
many words declares: 

“Positive and direct evidence is abso¬ 
lutely necessary in a perjury case. Circum¬ 
stantial evidence standing alone is never 
sufficient.” * * * 

In this case no witness directly swore to 
the falsity of any of the testimony for the 
giving of which the defendant ivas indicted. 
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Nor is there any direct written evidence 
springing from himself which proves any of 
that testimony to be untrue. No admission 
or action of his established by the evidence 
is logically inconsistent with his innocence. 
[Italics supplied.] 

See Schonfeld v. United States, 277 F. 934, 939; 
4 Wigmore Evidence (2nd Ed. 1923), sec. 2040 
et seq. 

An analvsis of the cases and authorities cited 
demonstrates that the majority rule rejects the 
use of circumstantial evidence except where the 
nature of the case is such that it is not susceptible 
of direct proof. Therefore, an examination of the 
record leads to the conclusion that this case comes 
within the majority rule; is controlled by the de¬ 
cision in the Doody case and does not in any way 
conflict with the decision of this Court in the Cook 
case. 

The state of a man’s mind is as much a fact as 
the state of his digestion, and a misrepresentation 
with respect to a state of mind is a misrepresenta¬ 
tion of fact. In the absence of an admission of 
guilt, however, such a misrepresentation can be 
proved only by circumstantial evidence; in the in¬ 
stant case, for example, circumstantial evidence 
would have been necessary even though the events 
which Belirle swore he had forgotten had occurred 
ten seconds before he said “I don’t remember.” 
The practical result of the rule urged by the ap¬ 
pellant, therefore, would be to immunize from the 
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law of perjury an important type of factual mis¬ 
representation; it would create a sanctuary for 
vicious deceit. Such a result is not in harmony 
with common sense. 

Moreover, no case is to be found in which the 
courts have permitted the rule of the common law 
to produce the absurd result contended for by the 
appellant. We repeat that those cases holding that 
circumstantial evidence will not support a convic¬ 
tion of perjury all involve situations in which di¬ 
rect evidence might have been produced; none in¬ 
volve a misrepresentation of a state of mind. The 
courts are unanimous in holding that a misrep¬ 
resentation of a state of mind proved by circum¬ 
stantial evidence will support a conviction of 
perjury. 

See Bex v. Natanson, 3 Dom. Law Re¬ 
ports (1927) 308 (opinion of Turgeon, 
J. A.) 

IV 

Assignment of Error Number 5 

The last Assignment of Error charges in effect 
that the Court should have imposed sentence in this 
case under the provisions of the Federal Statute 
punishing perjury, rather than under the provi¬ 
sions of the District of Columbia Code. This ques¬ 
tion has heretofore been ruled on by this Court and 
is controlled and settled by the decision in O’Brien 
v. United States, supra. 
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CONCLUSION 

It is respectfully submitted that the verdict and 
judgment appealed from should be affirmed. 

David A. Pixe, 

United Slates Attorney, 

Roger Robb, 

Special Assistant to the 
United States Attorney, 

Attorneys for Appellee. 
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